of his discovery. 


title thereto by virwe 


7 
: 
g 
2 
= 
1 
2 


In 1608 Henry Hudson discovered what is now New York and 


Ws Pree 
WM 


APRIL 1913 


The Torrens Laws—T heir Practical 
Operation 


BY CHAS. L. BATCHELLER 
Of the Los Angeles Bar 


[ED. NOTE—Mr. Batcheller is a well-known attorney and property owner of Los Angeles, California. He 
was selected by the realty board of that city to investigate the practical workings of the land title registration laws 


throughout the United States and Canada. 


In November and December, 1912, he visited Victoria and Vancouver in British Columbia, and Winnipeg in 
Manitoba, as well as every state in the United States having a Torrens law.] 


}ALIFORNIA §al- 
ready has a so- 
called Torrens 
law, but it has 
been dormant for 
fifteen years. The 
realty board was 
urged to assist in 
the revision and 
revival of this 

_ law. Amendments 

~...=3 have been intro- 
ate legislature now in ses- 
sion, making certain changes in the law. 
The Los Angeles realty board and the 
California state realty board have de- 
cided to take no action in the matter. 
Southern California already has a sys- 
tem in common use, by which real estate 
transactions are settled by the use of 
certificates of title issued by private com- 
panies. There are several of these com- 
panies in Los Angeles. Nearly all such 
transactions are put in escrow; that is, 


the papers and the money are placed with 
the title company, and the certificate of 
title is completed after the title company 
has recorded the papers. The result is 
that the certificate shows the title in the 
new owner, or shows the title subject to 
the new encumbrance. 

Whether the Torrens system would 
be an improvement over this method, 
and of sufficient value to warrant a 
change, was the principal object of my 
long journey of investigation. 

I undertook the matter with the idea 
of looking only into the practical opera- 
tion of these title registration laws. It 
soon developed, however, that it would 
be necessary to investigate and consider 
both the practical and the legal aspects 
of these laws. 

It then became apparent that the sys- 
tem of government and the methods of 
doing business in Canada, Australia, and 
England, are so radically different from 
what they are in the United States, with 
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our constitutional restrictions, that the 
foreign systems are of help to us only 
as a basis of comparison. 

There is no Torrens system, and can 
be no Torrens system in the United 
States. Mr. Torrens, sixty years ago in 
Australia, conceived the idea of simpli- 
fying transactions in land, by adopting 
what was even then an old idea; that is, 
the certificate of title idea. In order to 
make it effective, he felt constrained to 
procure the enactment of laws abolish- 
ing or negativing various of the estab- 
lished estates in real property, and to 
some extent providing that the contracts 
of the parties should not be controlling. 

One of his main ideas was to avoid 
lawsuits, and to do away with the neces- 
sity of employing lawyers. To do this, 
naturally it occurred to him that it would 
be necessary to greatly simplify the pro- 
cedure, and to abolish some classes of 
estates in real property, which obviously 
were too difficult to handle under his 
system. 

His method of original registration 
was by a simple notice, and an office ex- 
amination of the titles or claims of the 
parties, which was done practically er 
parte. 

In a limited sense, the Torrens system 
was successful. At least it was success- 
ful as compared with the methods that 
it superseded in those jurisdictions. It 
has been greatly impeded, however, even 
in foreign jurisdictions, by complications 
that have been added to it, or by the re- 
luctance of owners to submit to the sim- 
plification of their estates, or to a denial 
of their right to do as they might please 
with their real property. 

It never works satisfactorily anywhere, 
of course, except where it is very well 
administered. 

Winnipeg, in Manitoba, affords an 
illustration of the successful working of 
the Torrens system, accomplished by 
keeping it simple and by administering it 
carefully. 

I have become very much impressed 
with the utility and desirability of the 
original or primary registration idea, and 
it could be adopted in the United States, 
with great advantage. But it cannot be a 
Torrens registration, because, as stated 
above, there can be no Torrens registra- 
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tion in the United States. If there could 
be a Torrens system here, it would not 
be desirable, for the reason that the Tor- 
rens system, or that part of it that was 
formulated by Mr. Torrens and his imi- 
tators, is even now very old fashioned,— 
not up to date at all. 

I have mentioned that a clear distinc- 
tion must be made between the English 
system, and the systems that must be 
adopted in the United States. There is 
also an obvious distinction between orig- 
inal or primary registration,—that is, the 
bringing of the land under the system, in 
the first place,—and subsequent registra- 
tion, or the issuance of transfer certifi- 
cates in connection with subsequent deal- 
ings with the registered land. 


Original or Primary Registration. 


Two ‘decisions in the United States, 
one in Illinois and one in Ohio, demon- 
strated that the Torrens plan of original 
registration was not feasible in the 
United States.? 

Accordingly several registration laws 
were adopted, conforming to the require- 
ments of our constitutional restrictions, 
and various of these laws have been up- 


held in test cases by the supreme courts 
of the respective states, that is, Illinois, 


Massachusetts, 
and Colorado.? 

Although these were merely test cases, 
not involving a real controversy over the 
title to a piece of land, yet there can be 
no doubt that under the principles laid 
down in these decisions, a plan of orig- 
inal or primary registration by means of 
a suit to quiet title against all the world, 
including unknown heirs and persons 
under disability, is perfectly valid, even 


Minnesota, California, 


1 People ex rel. Kern v. Chase, 165 Ill. 527, 
46 N. E. 454, 36 L.R.A. 105, (1897); State ex 
rel. Monnett v. Guilbert, 56 Ohio St. 575, 60 
Am. St. Rep. 756, 47 N. E. 551, 38 L.R.A. 
519 (1897). 


2 People ex rel. Deneen v. Simon, 176 IIt. 
165, 68 Am. St. Rep. 175, 52 N. E. 910, 44 
L.R.A. 801 (Oct. 1898); Tyler v. Registra- 
tion Ct. Judges, 175 Mass. 71, 55 N. E. 812, 51 
L.R.A. 433 (Jan. 1900); State ex rel. Doug- 
las v. Westfall, 85 Minn. 437, 89 Am. St. Rep. 
571, 98 N. W. 175, 57 L.R.A. 297 (Feb. 1902) ; 
Robinson v. Kerrigan, 151 Cal. 40, 121 Am. St. 
Rep. 90, 90 Pac. 129; 12 Ann. Cas. 829 (May 
1907) ; People ex rel. Smith v. Crissman, 41 
Colo. 450, 92 Pac. 949 (Dec. 1907). 
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though nonresidents and others who can- 
not be found are served by publication. 

In none of these cases was there a 
decision by the United States Supreme 
Court, although an attempt was made in 
the Massachusetts case to secure such a 
decision. 

In California (the residence of the 
author), however, a decision directly de- 
ciding the essential principle, was ob- 
tained from the 
United States Su- 
preme Court, and 
from the = stand- 
point of the utility 
of the decision, 
fortunately the 
case involved a 
real controversy as 
to the actual title 
and ownership of a 
piece of property; 
one party claiming 
under a decree es- 
tablishing the title, 
and the _ other 
claiming that the 
statute involved— 
the McEnerney act 
—was void. 

This McEnerney 
act was an emer- 
gency statute 
adopted by the 
legislature of Cali- 
fornia, on account 
of the destruction of the records in San 
Francisco by the great fire of 1906. 
Under this act nearly 34,000 titles have 
been established in San Francisco. 

This McEnerney act is similar in its 
provisions to the statutes under original 
registration which were upheld in the 
decisions of the state courts above re- 
ferred to, but it is more elaborately and 
carefully drawn,—in fact it is almost a 
masterpiece. 

Before discussing the matter of the 
validity, practicability, and safety of the 
subsequent transfer or subsequent regis- 
tration provisions of these various stat- 


8 Tyler v. Registration Ct. Judges, 179 U. 
S. 405, 45 L. ed. 252, 21 Sup. Ct. Rep. 206 
(Dec. 1900). 

4 American Land Co. v. Zeiss, 219 U. S. 47, 
55 L. ed. 82, 31 Sup. Ct. Rep. 200. 
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utes, | wish to emphasize the desirability 
of the general adoption in each state, 
particularly in California, of what I call 
a “title laundry statute.” This statute 
should be similar in its provisions to the 
McEnerney act, and by its use any title 
at any time can be cleaned up and a new 
start made, with the title absolutely 
established of record against all the 
world. It will be seen below, however, 
that after the ob- 
taining of this de- 
cree, it would be 
better to leave the 
property subject to 
the ordinary re- 
cording acts, and 
not interfere at all 
with established 
estates or methods 
of doing business. 

Many facts as- 
certained in my in- 
vestigations make 
it evident that at 
least nine tenths of 
the benefit of the 
registration acts 
lies in the original 
registration, and 
that but few peo- 
ple would care to 
keep their property 
under the system, 
were it not for the 
fact that most of 
the acts contain no provision for with- 
drawing the land from the system after 
it has once been registered. 

The New York and Oregon statutes al- 
low such withdrawals, and I think the 
Massachusetts, Minnesota, and Illinois 
statutes contain no such provision. 

A simpler method than merely allow- 
ing the right of withdrawal would be to 
provide that in the petition for original 
registration, the applicant should be al- 
lowed to state whether he wishes his land 
to continue under the system after the 
original registration. To this could be 

added the further privilege, that lands 
might be withdrawn from the registra- 
tion at any time, at the pleasure of the 
owner and other parties in interest. 
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Transfer Certificates and Subsequent Regis- 
tration. 


I have said that there is, properly 
speaking, no'Torrens system in the Unit- 
ed States. This statement should be 
qualified by saying that many and most 
of the acts do retain, or attempt to re- 
tain, various features of the Torrens sys- 
tem, and that those features impede the 
act even in foreign jurisdictions. The 
fact is that the attempt to retain these 
Torrens features tends to make the regis- 
tration acts in the United States cumber- 
some, antagonistic, and unpopular. It 
would be better if every registration act 
in the United States could be thoroughly 
revised and simplified, and all Torrens 
features be eliminated. In other words, 
the subsequent transfer registration, and 
transfer certificate provisions of ‘these 
laws, should all be Americanized, just as 
the provisions for original registration 
have been Americanized. 3 

Whether the result would be equal to 
the best modern methods of handling 
land transfers, such, for instance, as pre- 
vail in California and particularly in 
Southern California, is a question that I 
am not wise enough to answer. 

In determining the question as to the 
advisability of adopting in any particular 
community in the United States a method 
of governmental certificates of title, in 
connection with transfers subsequent to 
the primary or original registration, sev- 
eral different elements obviously must be 
considered. 


My investigation showed that the lit- 
erature of the subject is replete with dis- 
cussions, some of them somewhat heated, 
in which the whole system is condemned 
merely on account of the imperfect work- 
ing of some administrative detail. 

Repeating and emphasizing that the 
original or primary registration, by means 
of a suit to quiet title against all the 
world by personal service and publica- 
tion, is a very desirable feature, I think 
that it should be improved and perfected 
in every possible way, but with certain 
precautionary features designed to obvi- 
ate its abuse. A supplemental act in con- 
nection with the McEnerney act, and also 
the New York registration act, have pro- 
visions of this kind. 
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But as to the subsequent transfer reg- 
istration or issuance of certificates with 
memorials, each time that the title is 
transferred,—that is, the keeping of the 
property under the system subsequent to 
the original registration,—the conditions 
are not so favorable. There is consider- 
able doubt as to its validity. It is not 
particularly economical. It is not swift, 
except as to the most simple transactions. 
And, more important still, whether valid 
or invalid, it is not safe. 

Taking up these matters in order, I will 
discuss them under the following heads: 
Validity, cost, promptness, safety. 

In various of the decisions of the state 
courts upholding the registration statutes 
as a whole, the courts also discuss or 
make reference to the provisions as to 
subsequent registration and transfers. 
Friends of the system in each state have 
taken these remarks or expressions of 
the courts as decisions sufficient to up- 
hold the validity of the provisions regard- 
ing subsequent transfers. These re- 
marks, however, are all in the nature of 
dicta. In no case was it necessary for 
the court to even mention the subsequent 
transfer provisions in order to uphold 
the act as against the particular attack 
that was made on it. 

For instance in the California case, 
Robinson v. Kerrigan, an application 
was made to the judge of the court to 
make an order appointing a time for the 
hearing of a petition for the original reg- 
istration of certain lands. All that was 
necessary for the court to decide was the 
question of the validity of the original 
registration proceedings. 

This case, however, affords a good il- 
lustration of the nature of the dicta above 
mentioned. The attention of the court 
was called to the claim that, by the sub- 
sequent transfer provisions of the act, the 
registrar was given judicial powers. The 
court said: “There is no force to the 
objection. His (the registrar’s) decision 
in the matter is not conclusive. If he 
decides wrongfully and refuses to per- 
form the appropriate duty in the prem- 
ises, he may be compelled to act properly 
by means of a writ of mandamus, the 
same as any other ministerial officer who 
mistakes his duty under the law and re- 
fuses to perform it.” 











Each of the other courts referred to 
the matter in a somewhat similar way, 
the court in the Illinois case (People ex 
rel. Deneen v. Simon) saying that resort 
may be had to “mandamus, injunction, 
rescission, cancelation, bills of relief, 
and the like.” 

The statement that these dicta indicate 
views against the validity of the subse- 
quent transfer provisions is not quite ac- 
curate. What the court did intend to in- 
dicate is that the law in this regard is 
not invalid, the reason being that the 
subsequent transfer provisions are not 
conclusive. Not being conclusive, it is 
apparent that no one could complain that 
his property was taken without due proc- 
ess of law, as it could not be so taken 
unless the action of the registrar, in con- 
nection with the subsequent transfer cer- 
tificates, was held to be conclusive. 

From a practical standpoint the essen- 
tial thing, in order to make the system ef- 
fective and useful, is that the transfer 
certificate when issued must be conclu- 
sive. If it is not conclusive a purchaser 
could not safely rely on it. If a mort- 
gage or other memorial or encumbrance 
was omitted, by mistake or otherwise, 
and could afterwards be restored, it is 
obvious that no purchaser would accept 
such a certificate. 

On the other hand, if the certificate 
is conclusive, it would result that in case 
of the omission of a memorial, as for in- 
stance, a mortgage, the holder of the 
mortgage would lose his lien. 

It goes without saying that no careful 
money lender would loan money, and 
take the chances of his mortgage being 
accidentally omitted from a subsequent 
transfer certificate. 

Provisions have been made in some of 
the statutes for safeguarding the mort- 
gagee as much as possible, but the re- 
sult is a method that is so cumbersome 
that in practical operation it becomes al- 
most a nuisance. 

As an emergency precaution in this re- 
gard, on behalf of the purchaser or an 
encumbrancer, most of the statutes pro- 
vide for an assurance fund, usually about 
1/10 of 1 per cent of the value of the 
property at the time of the original reg- 
istration. This fund, however, accumu- 
lates so slowly, and there are so many 
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conditions imposed in order to obtain a 
benefit from the fund, that practically it 
is a very imperfect remedy. 

The fee bills in these statutes in the 
United States are usually made rather 
low, and the deficiency made up by gen- 
eral taxation. Taking into account, how- 
ever, the number of employees, with ref- 
erence to the number of transactions, and 
amount of business going on in the reg- 
istration office, it is doubtful whether 
there would be any real saving by having 
the government do this work in place of 
the private companies. In Southern Cali- 
fornia their resources are large, and their 
certificates are generally acceptable both 
to owners and lenders. 

In several of the states, particularly 
Massachusetts, Minnesota, and Illinois, 
the system is administered very efficient- 
ly and very few mistakes have occurred. 
But the expense is rather large, on ac- 
count of the fact that title work must be 
done by experts, and that several such 
experts are required in each office. Small 
communities, of course, use the system 
but little. 

Bearing in mind, as above stated, that 
the transfer certificates are not conclu- 
sive, the practical effect results in the 
necessity of checking up the records any- 
how. As this work must be done bv 
private experts, conveyancers, or title 
companies, the real cost in the aggregate 
cannot be substantially different from 
what it is under the present system. 

The enthusiastic advocates of the sys- 
tem usually claim that the results are 
very rapid—much more rapid than un- 
der any other method. This is not the 
case, however, except to a very limited 
extent. 

Where the registration concerns only 
one piece of property, and the transfer 
is of the whole property, and there are 
few or no memorials or encumbrances, 
the transfer can be made very easily and 
simply, particularly if favoritism is 
shown so as to give such a transaction 
priority. But the orderly administration 
of the system, even under the best cir- 
cumstances, requires an interval of three 
or four days for the regular despatch of 
the business. If there are any complica- 
tions, more time is required. Some of 
the acts require numerous references to 
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the court. When these references are 
merely of an ex parte nature, they add 
practically nothing to the validity of the 
transaction. 

In all cases where the court is again 
appealed to, in connection with the trans- 
fer certificates, its action is only effective 
when notice and a hearing are given, as 
otherwise the requirements of due proc- 
ess are not fulfilled. This process, of 
course, takes considerable time, and the 
delay causes dissatisfaction with the sys- 
tem. 

This is one of the reasons why it ap- 
pears that it would be better to have a 
“title laundry” statute, which could be 
resorted to only, and as often, as neces- 
sary. 

All transfers and encumbrances in 
the meantime should be self-operating, 
just as they are now under the ordinary 
recording acts. This would be much 
safer than the Torrens method, under 
which mortgages and other memorials do 
not take effect until entered on the cer- 
tificate, nor a transfer become effective 
until the new certificate is issued. 

It would also be much less expensive, 
as it would not require any additional 
officers, no special recording books, and 
the owner would not be compelled to in- 
cur the expense of the system excepting 
in those cases where his title really need- 
ed the cleaning process. 

But more important still is the fact 
that at the expiration of the limited 
period allowed for appeal or review, the 
decree when obtained each time would 
be absolute. The statute would provide, 
of course, that after the first decree of 
registration, it should never be necessary 
to go back of that decree. The effect of 
this would be that the period of time 
covered ‘by any second or subsequent 
cleaning would in most cases be compara- 
tively short. 

Moreover, the result would appeal to 
a sense of fairness and justice, inasmuch 
as no one, except by his own negligence, 
could lose his property,—either the land 
itself or a mortgage on land. Every- 
body concerned would have notice and 
‘his day in court, as required by the due 
process clause under the 15th Amend- 
ment to the Constitution of the United 
States and by similar clauses of the Con- 
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stitution probably of every state in the 
Union. 

As already indicated above, the subse- 
quent transfer certificate, even if valid 
and conclusive, is not safe. If it is made 
safe for the purchaser, it may be unsafe 
for the encumbrancer, and if made safe 
for all parties, the proceeding becomes so 
cumbersome as to be of no benefit at all. 

In discussing some of these questions, 
I have, for simplicity, referred only to 
the rights of the owner and the mort- 
gagee. When the rights of other parties 
are also concerned, as, for instance, the 
rights of a grantor who conveys land 
subject to a building restriction under 
which a forfeiture may occur, the mat- 
ter becomes still more complicated. 
These complications require expert skill 
for their proper administration, even 
when the certificate of title is issued by 
a private company. But, on the other 
hand, a governmental system, in order 
to be safe at all, must be such that it can 
be conclusively relied on by anyone 
whose interests might be affected. This 
necessity is such that the delays and com- 
plications destroy the usefulness of the 
system. 

It is apparent that a land title regis- 
tration law can be so drawn that it will 
fully comply with our constitutional re- 
quirements as to due process. Such a 
law could be made beyond question valid 
in every particular, both as to original 
registration and registration in connec- 
tion with subsequent transfers. But to 
make it so, in the United States, it is 
necessary to resort to a constant succes- 
sion of proceedings in court. 

And thus we have the very opposite 
result from that contemplated by Mr. 
Torrens. Instead of having no lawyers 
and no lawsuits, the ownership, trans- 
ferring, and encumbrancing of real prop- 
erty would become a constant succession 
of legal proceedings, and necessitate the 
employment of a lawyer in connection 
with every transaction. 

This defeats every object and every 
merit claimed for the Torrens system or 
for the land registration idea. 


C F boc. 
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The Conclusiveness of Torrens 


Certificates of Title 


BY WILLIAM C. NIBLACK 
Of the Chicago Bar 


Author of “‘Mutual Benefit Societies and A ccident Insurance,” “ Abstractors and Title 
Insurance,” “The Torrens System, Its Cost and Complexity,”’ etc. 


HE decisions of 

{ our courts of last 

resort on the con- 

stitutionality of 

proceedings for 

initial registration 

under Torrens 

acts have’ added 

much to our 

knowledge _con- 

SOX : cerning suits to 

ae on quiet and establish 
titles. They have settled substantially 
questions relating to constructive service 
of process on defendants, limitation of 
actions, and conclusiveness of decrees. 
These questions have been settled so sat- 
isfactorily that in some states, notably in 
Illinois and Minnesota, the proceeding 
under the Torrens act often is resorted 
to as a substitute for a bill to quiet title, 
rather than as a means of certifying and 
registering title. One of the so-called 
Torrens cases arose partly out of mat- 
ters taking place after decree and regis- 
tration, but the others relate to matters 
growing out of proceedings for a decree 

of registration. In other countries these 
proceedings are not a part of the Tor- 
rens acts, and they are no part of the 
Torrens system. The system operates 

only on registered land, and prior to the 
issue of a certificate of title the land is 
unregistered. The essential features and 
elemental principles of the system are: 
1. The creation and recognition of one 
estate in land,—the registered title,—in 

lieu of a legal and equitable estate. 

2. The creation of a governmental cer- 
tificate of title, consisting of a public 


register and an-owner’s duplicate certifi- 
cate, on which the condition of the title 
is set forth to some certain extent re- 
quired by the statutes establishing the 
system. 

3. Indefeasibility of title to the estate 
or interest in land, with which the owner 
is registered, except as to matters ex- 
cepted in the statute, and as to burdens 
noted on the certificate. 

4. The transfer of an interest in land 
only by entry on the register, in lieu of 
transfer by the execution of instruments. 

5. The creation of liens on land only 
by notation on the register. 

6. The protection of unregisterable 
rights in land by caveats, cautions, or 
notices of adverse claims. 

Another feature is generally considered 
essential,—the creation of an indemnity 
fund by contributions from registered 
owners, and the payment from it of com- 
pensation for certain losses occasioned by 
operations under the act. But in this 
connection the omission of this feature 
from the Fiji ordinance 1876, the Eng- 
lish act 1875, and the California act, 
cannot be ignored. The doctrine of in- 
defeasibility of a registered title in some 
cases must devest estates and interests 
from innocent persons and work hard- 


_ ship in the operations of the system, and 


the indemnity fund is necessary to round 
out the system, but it may be carried on 
without such a fund. The indemnity 
fund is merely ancillary to the system of 
registering indefeasible titles. 

In order to understand the system, 
these essentials must be studied thor- 
oughly over the vast field of dealing with 
registered land, but only a few general 
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suggestions about them may be made 
here. It is possible in this country to 
create for the future one estate only in 
land—the registered estate—when all 
persons interested in the land are made 
parties to an action for registration of 
title, and are served with process, and the 
decree in the action becomes conclusive 
against them. It is competent for the 
legislature of a state to provide (1) that 
an interest in land may be transferred 
only by recording the instrument of con- 
veyance, or by entry of the transfer on 
a public register; (2) that liens on land 
may be created only by notation on a 
register or in some public office (Brace 
v. Superior Land Co. [1911], 65 Wash. 
681, 118 Pac. 910); (3) and that rights 
in or claims to land may be preserved 
and protected only by filing notice of ad- 
verse claims to the title on a register or 
in a public office. It is difficult to sustain 
any objection to the creation of an insur- 
ance fund for the indemnity of persons 
using a system of dealing with land es- 
tablished by the government; though the 
supreme court of Ohio, in State ex rel. 
Monnett v. Guilbert, 56 Ohio St. 575, 
60 Am. St. Rep. 756, 47 N. E. 551, 38 
L.R.A. 519, declared unconstitutional the 
indemnity fund feature of the Ohio Tor- 
rens act. It may be assumed, therefore, 
that most of the essential principles of 
the Torrens system of dealing with reg- 
istered land will work in this country. 
The grave question is as to an unim- 
peachable register—a certificate of an in- 
defeasible’ title—issued by a registrar, 
who is an administrative and ministerial 
function of government. A certificate 
signed by an administrative officer is not 
necessarily in and of itself conclusive evi- 
dence of the matters of fact and of law 
set forth and declared therein; and a leg- 
islature in this country may not enact a 
law making evidence conclusive, which is 
not necessarily so in and of itself. In 
judicial investigations the law of the 
land requires an opportunity for a trial, 
and there can be no trial of rights in reg- 
istered property if a registrar’s certifi- 
cate is conclusive evidence of ownership 
in all courts and in all places, and if only 
one party may produce his proofs. To 
preclude a party from going behind a 
registrar’s certificate of title issued in 
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this country, and from showing the truth 
concerning the condition of the title, 
would seem to be nothing short of in- 
vasion of the judicial province, of con- 
fiscation of property, and of destruction 
of vested rights, without due process of 
law. It has been held repeatedly that 
in this country it is not within the legis- 
lative power to declare what shall be con- 
clusive evidence. Cooley, Const. Lim. 
5th ed. 454, 455; 3 Cyc. Ev. 292; 8 Cyc. 
820; State v. Beach (1897) 147 Ind. 74, 
43 N. E. 949, 36 L.R.A. 179; State v. 
Buck (1893) 120 Mo. 479, 25 S. W. 573; 
People v. Cannon (1893) 139 N. Y. 32, 
36 Am. St. Rep. 668, 34 N. E. 759; 
Missouri, K. & T. R. Co. v. Simonson 
(1902) 64 Kan. 802, 91 Am. St. Rep. 
248, 68 Pac. 653, 57 L.R.A. 765; Farm- 
ers’ Co-Op. Union v. Thresher (1882), 
62 Cal. 407; Baart v. Martin (1906) 99 
Minn, 204, 116 Am. St. Rep. 394, 108 
N. W. 945; People ex rel. Hillel Lodge 
No. 72, I. O. B. B. v. Rose (1904), 207 
Ill. 352, on p. 361, 69 N. E. 762; Chi- 
cago, M. & St. P. R. Co. v. Minnesota 
(1889), 134 U. S. 418, 33 L. ed. 970, 3 
Inters. Com. Rep. 209, 10 Sup. Ct. Rep. 
462, 702, and other cases. 

But the creation of an unimpeachable 
register—a certificate which is conclusive 
evidence of an indefeasible title—is the 
pivot on which the working of the whole 
system turns. In order to establish such 
a register the state creates an office, con- 
fers on the holder of it the power and 
duty to pass on questions of title which 
arise in the administration of the act, au- 
thorizes him to issue a certificate evi- 
dencing his decision as to the ownership 
of land and as to matters which affect 
the title, and declares his certificate con- 
clusive evidence of title to the estate or 
interest described therein. In this coun- 
try, under our Constitutions, it is held 
that such an officer is not authorized to 
exercise judicial functions, that his func- 
tions in examining into the condition of 
a title, issuing an original certificate ac- 
cording to his finding of the title, and 
bringing land under a Torrens act, are 
judicial, and that original registration of a 
title under such a scheme is void. People 
ex rel. Kern v. Chase (1897), 165 Iil. 
527, 46 N. E. 454, 36 L.R.A. 105, re- 
affirmed in People ex rel. Deneen v. 
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Simon (1898) 176 Ill. 165, 68 Am. St. 
Rep. 175, 52 N. E. 910, 44 L.R.A. 801. 
This statement of the law with regard to 
original registration of title by a regis- 
trar has been acquiesced in, and Tor- 
rens acts in this country, all passed since 
the decision in the Chase Case, have pro- 
vided that original registration shall be 
based on a decree of court. The regis- 
trar in issuing a certificate based on 
such a decree acts 
merely ministerial- 
ly. But these stat- 
utes further pro- 
vide that after 
original _registra- 
tion, on a transfer 
of the land, a new 
certificate shall be 
issued to the trans- 
feree by the reg- | 
istrar. In _ this 
connection the lan- 
guage of the stat- 
utes is vague. Ac- 
cording to some, 
a new certificate |) 
shall be issued 
when the registrar 
is satisfied that the 
transfer should be 
made; and accord- 
ing to others, it is 
issued when the 
parties to the — = 

transaction agree 

in the terms of W. C. 
the new certificate. 

If the registrar is in doubt about the 
terms of the certificate to be issued, 
he may apply to court for instructions, 
and if anyone is aggrieved by the decision 
of the registrar, he may appeal to court 
from his decision. Of course these pro- 
ceedings in court do not bind anyone ex- 
cept the parties to them; and in the is- 
sue of second and subsequent certificates 
by the registrar, the language of the stat- 
utes seems to disclose a purpose not to 
give judicial power to him. But if he 
has no judicial power he cannot adjudi- 
cate upon and protect the rights and in- 
terests of those interested in the land, 
and to that end construe and apply the 
law; and without such an adjudication, 
protection, construction, and application, 
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how is the declaration of all Torrens 
acts, domestic and foreign, to be fulfilled, 
which says that every certificate of title 
issued shall be conclusive evidence of an 
unimpeachable title? In foreign juris- 
dictions, in cases of original or subse- 
quent registration, the registrar has pri- 
mary and exclusive jurisdiction to pass 
on all matters pertaining to the registra- 
tion of estates or interests in land. He 
represents the 
state, and decides 
all such matters 
once for all, sub- 
ject of course to 
the right of ap- 
peal before he has 
performed the act 
of registration. He 
has jurisdiction to 
register titles, and 
to perform every 
act leading up 
thereto ; and his act 
of registration is 
binding in all per- 
sons interested in 
the land, whether 
they are present or 
»| absent, and wheth- 

i, «er or-not they had 

~i notice of his pro- 

| posed action. No 

Se epee! | want of notice, or 
———————<= insufficient notice 
Photo by Moffett to any person, no 
omission or in- 
formality, no error 

of law as to the title on original regis- 
tration, or as to the construction or 
legal effect of any instrument in any 
subsequent registration, may defeat a 
registration made by him. When he 
has performed his great function un- 
der the system by making a registration, 
the state vests the title, even though he 
made a mistake of law and an error of 
title when he performed it. The merely 
erroneous certification of the title by him 
does not affect its indefeasibility, and 
the holder of the certificate has a good 
title to the estate or interest by virtue of 
the statutory declaration of indefeasi- 
bility, in spite of the fact that he had 
no title at all, or no such title, before he 
obtained his certificate. Assets Co. v. 
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Mere Roihi [1905] A. C. 177, 74 L. J. 
P. C. N. S. 49; 92 L. T. N. S. 397, 21 
Times L. R. 311; Bonnin v. Andrews 
(1878), 125 A. L. R. 153; Coleman v. 
Riria Puwhanga (1886), 4 N. 3 S. C. 
230; Hamilton v. Iredale (1903), 3 St. 
Rep. (N. S. W.) 535; Anderson v. Davy 
(1882), 127 3 S. C. 302. 

The act of registration is the operative 
act to convey or affect the title. If this 
act gives to the holder of the certificate 
an estate or interest which he did not 
have before, of necessity it must devest, 
ex propria vigore, this estate or interest 
from some other person. 
goes to the indemnity fund, created to 
reimburse those who may be injured by 
the operation of the system; that is, by 
the operative act of registration, which 
devested him of, and vested another with, 
his title. 

The Torrens acts in this country fol- 
low the foreign acts and declare that 
every certificate shall be conclusive evi- 
dence of title in all courts and in all 
places. However, all our acts set a 
period of limitation, within which the de- 
cree may be attacked, before the certifi- 
cate shall be conclusive evidence. No 
court in this country has passed on the 
question of the indefeasibility of a title 
under a second or subsequent registra- 
tion, but there are decisions on the con- 
stitutionality of different Torrens acts as 
a whole. In these it is held that the is- 
sue of a new certificate on a transfer of 
registered land is not necessarily a ju- 
dicial act, but that the registrar in mak- 
ing the issue acts only in a ministerial 
way, that his decisions on questions of 
title are not conclusive, and that his de- 
cision and action may be reviewed_in any 
proper proceeding for that purpose. 
These holdings nullify the very words 
of the statutes, declaring all certificates 
to be conclusive evidence of the title as 
registered, and emasculate the American 
Torrens system. If the issue of the cer- 
tificate does not devest the estate of the 
true owner of the land in favor of the 


This person. 
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registered owner, the true owner may 
have the registration set aside and his 
title quieted, and the indemnity fund 
stands as a useless auxiliary of the sys- 
tem. The main object of the Torrens 
system is to register indefeasible titles 
and thus cut off all unregistered estates 
or interests in land, but if the certificate 
cannot be depended on to show the true 
title, a retraspective search into the chain 
of title must be made, just as the title 
is examined under the recording system. 

It is extremely doubtful whether the 
Torrens system in this country may be 
anything more than a method of filing 
and entering instruments affecting the 
title, and whether we can carry on a 
system in which the registration of the 
title can be depended on as showing an 
indefeasible title in the holder. But in 
this connection we must remember that 
the original Torrens statutes became ef- 
fective in 1858, but that the effect of a 
registration by a registrar, and the na- 
ture and force of his functions and pow- 
ers under the system, were the subjects 
of conflicting decisions in the courts of 
the Australasian states until 1905, when 
the privy council in England, in Assets 
Co. v. Mere Roihi, supra, reversing the 
supreme court of New Zealand, settled 
these questions for all states, colonies, 
and dependencies under British jurisdic- 
tion, by declaring that a registrar acts 
judicially in his limited sphere of regis- 
tering titles, and that in case of an er- 
ror of title registered by him, his certifi- 
cate devests the title from the true own- 
er and becomes conclusive evidence of 
title in the holder, notwithstanding the 
latter had no title at all until he obtained 
the certificate. We must wait with pa- 
tience until these questions are passed on 
in a decisive way in this country. 














The Ownership of Property in the United 
States by the Federal Government--- 


W hether as Proprietor or Sovereign 


J HE ownership and 
jurisdiction of 
property by the 
United States pre- 
ceded in point of 
‘ time the estab- 
lishment of the 
Federal govern- 
ment under the 
Constitution. 
Soon after the 
= Declaration of In- 
canine in 1776, the question of the 
ownership of the unappropriated former 
Crown lands in the settled territory of 
the states, and of the vast areas of un- 
occupied western lands beyond the set- 
tled territory and extending to the Mis- 
sissippi river, became a very important 
political issue between the new states. 

Six of the states, New Hampshire, 
Rhode Island; New Jersey, Pennsyl- 
vania, Delaware, and Maryland had 
well-defined limits of territory. These 
states all contained either unoccupied 
former Crown lands or else contained 
unoccupied proprietary lands, to the title 
and jurisdiction of which they had suc- 
ceeded. The treaty with Great Britain 
at the close of the war confirmed the 
title to the former Crown lands, and 
Pennsylvania, several years after the 
treaty was ratified, paid the Penn heirs 
for their proprietary claim. 

Connecticut, bounded by New York, 
Massachusetts, and Rhode Island, had 
no unoccupied former Crown land within 
these boundaries, but had extensive 
claims, based on its original colonial 


charter, to what were known at that time 
as the Wyoming lands in the territory 
claimed by Pennsylvania, and to unoc- 
cupied land extending west from the 
northern end of the western boundary 
of Pennsylvania tu the Mississippi river. 
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The other six states, Massachusetts, 
New York, Virginia, North Carolina, 
South Carolina, and Georgia, in addition 
to considerable areas of unoccupied 
former Crown lands and colonial pro- 
prietary lands, had claims, based on their 
original colonial charters and grants, to 
unoccupied western lands. These claims 
covered the entire unoccupied territory 
and were very conflicting through over- 
lapping boundaries. 

The smaller states, those having no 
claims to western land, were inclined to 
hold that the unoccupied western lands 
should not belong to the states claiming 
them by virtue of their charters as colon- 
ies, but to the United States by conquest. 
They desired that the western lands 
should be common property of all of the 
states through ownership by the United 
States. It was, however, rather the pro- 
prietary ownership which they desired 
for the United States, than the jurisdic- 
tion. The stronger incentive suggesting 
their proposals was commercial, rather 
than political. They wanted the United 
States to have the cash proceeds from 
disposal of the land primarily, and were 
less insistent that the United States 
should take the jurisdiction. The smaller 
states also were apprehensive of future 
injury to their interests from the over- 
whelming preponderance of financial and 
political power which they believed 
would be gained by the states of greater 
territorial extent, when the vast areas of 
western land which they claimed became 
settled and developed. The propositions 
presented by the smaller states were not 
accepted by the larger states. They de- 
clined to make a cession of their Crown 
lands, retaining the jurisdiction, nor 
would they consent that any state should 
be deprived of territory for the benefit 
of the United States. 
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Compromise. 


Out of these conditions, the fears of 
the smaller states that the larger states 
would, through. their land possessions, 
gain too much political and financial 
power, and the difficulty of satisfactorily 
settling the conflicting claims of the 
larger states to the unoccupied western 
land, came the compromise, accepted by 
all of the states, 
which gave the 
United States the 
proprietary owner- 
ship and jurisdic- 
tion of the western 
lands before the 
ratification of the 
Constitution creat- 
ed our present 
Federal _govern- 
ment. The com- 
promise recognized 
the proprietary 
ownership and ju- 
rtsdiction of the 
original states to 
their own respec- 
tive claims of west- 
ern lands, but pro- 
vided that the 
states should cede 
both title and juris- 
diction of these 
lands to the United 
States for the 
common good of 
all of the states. 
All of the seven states having claims to 
western lands made the cessions as was 
agreed. New York making the first 
cession in 1781, and Virginia making the 
second cession in 1784, the United States 
became the proprietary owner and sov- 
ereign of all the land north of the Ohio 
river and west of Pennsylvania, without 
there being any provision in the Articles 
of Federation of the states for the ac- 
ceptance of the deeds of cession. 


The land question seems to have been 
the first of the great internal political 
questions of the United States to reach 
a temporary settlement by the adoption 
of a definite common policy by the states. 
Also, it seems probable, that the settle- 
ment of this land question by vesting in 
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the United States title and jurisdiction 
to the vast area of western lands, con- 
tributed materially to bring about the 
acceptance of the Constitution by the 
several states. 

Proprietary Ownership. 

At the time of the settlement of this 
land question, there does not appear to 
have been any uncertainty as to the na- 
ture of the prop- 
erty ownership to 
which the United 
States had suc- 
ceeded. The prop- 
erty was wunoccu- 
pied land. The 
distinction between 
the __ proprietary 
ownership of the 
soil and jurisdic- 
tion over it as 
sovereign territory 
was sharply de- 
fined. 

New York and 
Massachusetts set- 
tled between them- 
selves, outside of 
a special court of 
land claims which 
the Articles of 
Confederation of 
the states had pro- 
vided, a disputed 
claim to a tract of 
land which by the 
settlement became 
a part of western New York. In the 
settlement, Massachusetts, a sovereign 
state, took the proprietorship of the soil, 
and New York, a sovereign state, took 
the territorial jurisdiction. Massachu- 
setts, which had claimed the territory 
both as proprietor and sovereign, gave 
up the sovereignty to New York on the 
latter conceding to Massachusetts the 
proprietorship. Massachusetts soon after 
sold the land and thus removed itself 
as proprietor under the jurisdiction of 
New York. 

Connecticut, in its first deed of cession, 
did not include the tract in northeastern 
Ohio which is still known as the “West- 
ern Reserve.” This tract was included 
within the cession of Virginia, but the 
United States made no objection to the 
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reservation which Connecticut made. 
Connecticut, after disposing of her pro- 
prietory ownership, part by donation to 
certain of her people, and the remainder 
by sale to a private land company, pro- 
posed to Congress to make a cession of 
her jurisdiction to the United States. 
This was in 1797. In 1800 Congress ac- 
cepted the cession of the jurisdiction and 
in 1802 passed the jurisdiction, that is to 
say, ceded it, by its act of admission of 
the state of Ohio. The United States 
thus never had any proprietary owner- 
ship of this portion of Ohio. 

Virginia made no cession to the United 
States of her land west of the Alleghany 
Mountains south of the Ohio river, al- 
though she ceded soil and jurisdiction of 
her entire claim north or northwest 
of the Ohio river. In 1790, Con- 
gress included the territory of Vir- 
ginia south of the Ohio river in a tem- 
porary governmental district with the 
territory ceded by North Carolina. In 
1792, with the consent of Virginia, for 
which there is provision made in the 
Constitution, Congress admitted this un- 
ceded territory as the state of Kentucky. 
The state of Kentucky thus succeeded 
directly to the jurisdiction of the state 
of Virginia, and the ownership of the 
soil, the proprietary ownership, deraigns 
directly from grants made by the state 
of Virginia. The United States never 
possessed either a proprietary ownership 
or jurisdiction of the territory now Ken- 
tucky. It is also an interesting fact that 
Kentucky was admitted as a sovereign 
state without at the time having adopted 
a state Constitution. 

Massachusetts made a deed of cession, 
including both soil and jurisdiction, to 
the United States of her claim to west- 
ern lands, but retained the soil and juris- 
diction of Maine, that is, of the territory 
now the state of Maine, until 1820, when, 
Massachusetts consenting, Congress ad- 
mitted Maine as a sovereign state. The 
jurisdiction to which the new state of 
Maine succeeded was the jurisdiction of 
the state of Massachusetts, and Massa- 
chusetts at the same time ceded the pro- 
prietary ownership of the unoccupied 
lands to Maine. The United States 
never possessed either proprietary own- 
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ership or jurisdiction of the territory 
now the state of Maine. 

Vermont is another state becoming 
one of the Union, though not one of the 
original thirteen, without the United 
States having had either a precedent ju- 
risdiction or proprietorship of its terri- 
tory. It was admitted in 1791 by con- 
sent of New York, although its people 
had an organized state government claim- 
ing jurisdiction from 1777. Vermont 
made a cash settlement with New York 
of the latter’s claim to jurisdiction. 

All of the thirteen original states, by 
their ratification of the Constitution, 
ceded to the United States a limited ju- 
risdiction over navigable waters within 
their boundaries. The particular juris- 
diction provided in the Constitution did 
not carry either jurisdiction or title to 
the soil under the navigable waters. This 
limited jurisdiction was at the same time, 
and by the ratification, ceded over the 
navigable waters in the territories of 
states which were afterwards admitted. 
These cessions included the navigable 
waters in the territories which became 
Vermont, Maine, and Kentucky. They 


_ also included jurisdiction over the navi- 


gable waters in the territorial claims of 
South Carolina, North Carolina, and 
Georgia. Other than the original thir- 
teen, Texas is the only state which, by 
ratification of the Constitution, ceded 
jurisdiction to the United States over the 
navigable waters within its boundaries. 
In all the other states, those becoming 
such by virtue of the several acts of ad- 
mission, the jurisdiction over navigable 
waters was reserved in the respective 
acts. 

The purpose of the cessions of soil 
made to the United States was well 
understood at the time. It was to pro- 
vide the government of the United 
States, from the proceeds of its disposal 
of the land, with a common fund from 
which it could pay the common debt con- 
tracted in the war with Great Britain. 
The purpose of the cessions of jurisdic- 
tion was likewise well understood at the 
time. It was to terminate the conflicts 
of jurisdiction between states whose ter- 
ritorial claims overlapped, so as to en- 
able the United States, for the common 
political benefit and general good, to or- 
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ganize additional states which would be 
admitted to the Union with the same 
sovereign rights as the existing states. 
Where there was no conflicting jurisdic- 
tion, this purpose could be and was 
carried out by the state having the juris- 
diction, the other states in Congress as- 
sembled consenting. In the ultimate 
analysis then, the deeds of cession appear 
not to have been made primarily to give 
the United States a jurisdiction over ter- 
ritory, which by the express terms of the 
deeds of cession could only be temporary, 
until the admission of the territory as a 
sovereign state after a certain minimum 
of population was reached, but were pri- 
marily made to vest a proprietary own- 
ership of soil from the disposal of which 
a common fund would be derived for a 
particular purpose, the payment of the 
contracted war debt of the United States. 

Both purposes were expressed in the 
formal words of resolutions adopted by 
Congress in 1780. The first of these 
resolutions was addressed to the legisla- 
tures of the states claiming the unoccu- 
pied western lands, and recommended to 
these states that they yield up a portion 
of their territorial claims for the com- 
mon benefit. The second resolution de- 
clared: 

“That the unappropriated lands that 
may be ceded or relinquished to. the 
United States, by any particular state, 
pursuant to the recommendation of Con- 
gress, shall be disposed of for 
the common benefit of the United States, 
and be settled and formed into distinct 
republican states, which shall become 
members of the Federal Union, and have 
the same rights of sovereignty, freedom, 
and independence, as the other states: 
‘ That the said lands shall be 
granted or settled at such times, and 
under such regulations, as shall hereafter 
be agreed on by the United States, in 
Congress assembled. . . .” 

Both purposes were expressed in the 
deed of cession by Virginia of her terri- 
torial claim northwest of the Ohio river, 
made in 1784. The commonwealth of 
Virginia by this deed conveyed: 

“Unto the United States in Congress 
assembled, for the benefit of the said 
states, all right, title, and claim, as well 
of soil as jurisdiction, which this com- 
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monwealth hath to the territory or tract 
of country within the limits of the Vir- 
ginia charter, situate to the northwest of 
the river Ohio, . . upon condition 
that the territory so ceded shall be laid 
out and formed into states, containing 
a suitable extent of territory, not less 
than 100, nor more than 150 miles 
square, . . and that the states so 
formed shall be distinct republican states, 
and admitted members of the Federal 
Union; having the same rights of sov- 
ereignty, freedom, and independence as 
the other states. ; 

That all the lands within the territory 
so ceded to the United States, not re- 
served for, or appropriated to, any of 
the foregoing purposes, or disposed of 
in bounties to the officers and soldiers of 
the American Army, shall be considered 
as a common fund for the use and bene- 
fit of such of the United States as have 
become, or shall become, members of the 
confederation or federal alliance of the 
said states, Virginia inclusive, according 
to their usual respective proportions in 
the general charge and expenditure, and 
shall be faithfully and bona fide dis- 
posed of for that purpose, and for no 
other use or purpose whatsoever.” 

The deed of cession by Georgia, made 
in 1802, long after the ratification of the 
Constitution and establishment of the 
Federal government, declared the same 
purposes in nearly identical words. This 
deed declares that after satisfying cer- 
tain specified payments and grants, all 
the lands ceded by it to the United States 
“be considered as a common fund for 
the use and benefit of the United States, 
Georgia included, and shall be faithfully 
disposed of for that purpose, and for no 
other use or purpose whatever ; ; 
that the territory thus ceded shall form 
a state, and be admitted as such into the 
Union, as soon as it shall contain 60,000 
free inhabitants. 4 

The Constitution which went into ef- 
fect in 1789 provides that “Congress 
shall have power to dispose of and make 
all needful rules and regulations respect- 
ing the territory or other property be- 
longing to the United States.” 

The members of the Constitutional 
Convention who adopted this clause must 
have intended it to have reference to the 
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western territory which, at the time, be- 
longed to the United States by virtue of 
the deeds of cession made by five states, 
and to the additional territory which 
would belong to the United States when 
two other states, North Carolina and 
Georgia, made deeds of cession as they 
had already agreed. 

It would seem proper that in determin- 
ing for the present period what are the 
conditions of ownership of property by 
the United States, there should be con- 
sidered not only the clause of the Con- 
stitution quoted above, but that with it 
there should be considered the condi- 
tions expressed in the deeds of cessions 
of territory to the United States by the 
original states, the declaration of the pur- 
poses of the cessions expressed in the 
resolutions and acts of Congress having 
reference to the deeds of cessions, and 
particularly the recognized incidents of 
ownership of property in the original 
states during the period in which the 
deeds of cession were made and the Con- 
stitution of the United States adopted. 

It seems a very significant fact, con- 
sidered in this connection, that not one 
of the original thirteen states ceded to 
the United States either soil or jurisdic- 
tion of any of the unoccupied former 
Crown lands within its recognized undis- 
puted territorial limits. It is thus im- 
possible that the formation of the Fed- 
eral Union and of the United States 
should have effected any alteration or 
change in the recognized incidents of 
ownership of property, which were in 
existence in the original thirteen states 
at the time of their ratification’ of the 
Constitution. Nor did the ratification of 
the Constitution pass from the states any 
proprietary estate in land or other prop- 
erty to the United States, nor did it pass 
to the United States any of the states 
jurisdiction of territory. All that the 
ratification passed from the states to the 
United States was the limited jurisdic- 
tion over their respective navigable 
waters, which has been described above. 

Quite obviously, then, all the territory 
or other property belonging to the United 
States at the time of the ratification of 
the Constitution was the territory and 
property which the United States had 
acquired from the states by their respec- 
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sing from the states to the United States, 
the proprietary ownership of the prop- 
erty must have taken with it into the 
successor jurisdiction of the United 
States, every recognized incident of own- 
ership attached to it while it was prop- 
erty owned by the states. Not because, 
in the passing of proprietary ownership 
of territory from any sovereignty to an- 
other, the incidents of ownership must 
remain unchanged, for that is not true, 
but because in the instance of these par- 
ticular cessions the express covenants of 
the deeds and the provisions of the 
United States Constitution both provide 
that, from the ceded territory, the United 
States was to organize and admit new 
states to the Federal Union which should 
be equal in all respects whatever to the 
original states. 

There is another reason for the view 
that the clause of the Constitution quoted 
above refers only to the proprietary 
ownership of property by the United 
States, and not to the jurisdiction of the 
territory of the property. There are no 
words in it which suggest the idea of 
jurisdiction, whereas, in § 8 of article 1 
of the Constitution, provision for an 
exclusive sovereign jurisdiction of par- 
ticular territory to be ceded by states is 
expressly made. The clause referred to 
is as follows: 

“Congress shall have power to exer- 
cise exclusive legislation in all cases 
whatsoever over such district (not ex- 
ceeding 10 miles square) as may, by 
cession of particular states, and the ac- 
ceptance of Congress, become the seat 
of the government of the United States.” 

The omission from the first quoted 
clause of such a declaration of sovereign 
jurisdiction over property belonging to 
the United States, where the property 
consisted of very much greater territorial 
cessions of the states, appears to have 
been intentional. There could have ap- 
peared no reason to the Constitutional 
Convention why it was necessary to ex- 
pressly provide for a municipal sov- 
ereignty and jurisdiction which, by vir- 
tue of the Constitution and the covenants 
of the deeds of cession, could only be 
temporary.—By permission from address 
before Washington State Bar Associa- 


tive deeds of cession. Also, in this pas- tion. 


[mpracticability of the Torrens Laws 
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ORRENS laws are 

the outgrowth of 

} a demand for a 

’, simpler title trans- 

; fer system— 

an _ insurrection 

' against prolix 

: title chains, ab- 

_ stracts, and legal 

‘ opinions. This 

demand is gener- 

pa ated in the more 

populous centers, where, by reason of 

the frequency with which real property 

changes ownership, the chain of title to 

a property which is the subject of an 

active market must of necessity become 

lengthy, and demand the scrutiny of an 

intelligent examiner on the occasion of 

every transfer or encumbrance. Invest- 

ors demand the highest form of assur- 

ance of a merchantable title; the demand 

is met by an opinion of competent coun- 

sel, based upon an abstract of title care- 

fully prepared by a responsible abstract- 

er, and sufficiently complete to enable the 

examiner to pass upon the title without 
extraneous inquiry. 

Abstracters’ charges being based upon 
the length of the chain of title and re- 
sultant labor required, rather than upon 
the value of the property covered, the 
cost of extension of an abstract to prop- 
erty of little value, but having as long a 
chain as more valuable parcels, frequent- 
ly begets loud complaint. Abstract costs 
are indeed often disproportionate to the 
value of small properties. Whence arises 
agitation against abstract companies as 
extortioners, and against, also, the law- 
yer, who from the days of Jack Cade has 
been the target of ignorant attack. And 
the feverish devotees of Torrens laws 
find in them relief from these supposed 
common oppressors; and discern in in- 
telligent criticism of such laws only an 
“invisible” connection between abstract 
“trusts” and lawyers. 


‘All Torrens laws aim at abolition of 
the use and necessity of abstracts of 
title. Unless they accomplish that end, 
they can be useful, in general, only as 
providing convenient methods of settling 
titles; and as other established proced- 
ure exists for that purpose, the revolu- 
tion of real-property rules entailed by 
adoption of the Torrens procedure must 
be unjustifiable on that ground. 

Briefly stated, the perfect Torrens sys- 
tem contemplates, first, a registration 
proceeding and a determination which 
shall finally settle the title as to all the 
world (Gage v. Consumers’ Electric 
Light Co. 194 Ill. 30, 37, 64 N. E. 653); 
second, the consequent creation of a title 
on the register (Baart v. Martin, 99 
Minn. 204, 116 Am. St. Rep. 394, 108 
N. W. 945), requiring only the examina- 
tion of the register, or its counterpart, 
the certificate of title, to determine in a 
moment the title and all encumbrances 
or defects. 

It is a sine qua non to the result con- 
templated, that the certificate of title 
shall be conclusive evidence of the title 
therein stated. Because if the certificate 
affords only prima facie evidence of the 
title, the antecedent chain must be exam- 
ined (i. e., as evidenced by an abstract) 
in order to determine whether the prima 
facie evidence is supported or overcome 
by the prior condition shown. 


Constitutional Objections. 


Here the Torrens laws (which com- 
monly contain such “conclusive evidence” 
provisions) run afoul of state and Fed- 
eral Constitutions. A legislature may 
provide where the burden of proof may 
rest, or what shall constitute prima facie 
evidence; but a law which makes con- 
clusive evidence against a person who has 
not had his day in court is unconstitu- 
tional. Cooley, Const. Lim. 5th ed. 453- 
455. It is a denial of due process of law. 
Missouri, K. & T. R. Co. v. Simonson, 
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64 Kan. 807, 91 Am. St. Rep. 248, 68 
Pac. 653, 57 L.R.A. 765, “It is not with- 
in the legislative power to declare what 
shall be conclusive evidence, as that 
would be an invasion of the power of the 
judiciary. People ex rel. Hillel Lodge 
No. 72, I. O. B. B. v. Rose, 207 Ill. 361, 
69 N. E. 762. 

So long as constitutional provisions 
for due process of law remain unmodi- 
fied, and legislative and judicial depart- 
ments remain distinct, this unsurmount- 
able obstacle exists to ingrafting into our 
title laws a system which had its root 
and attains its perfection in countries un- 
hampered by the restrictions and devoid 
of the guaranties of our American con- 
stitutional government. 

Investors, for the most part, will de- 
cline to regard the opinions of political 
functionaries employed in Torrens of- 
fices, in title matters involving properties 
of consequence. 

Even where it flourishes at its best in 
the different American states where Tor- 
rens laws exist, the system is but a weak- 
ling ; a burdensome expense to taxpayers, 
little used, and comparatively untested. 
Provisions for compulsory registration, 
usually unconstitutional, for county guar- 
anty of the title, subject to the same ob- 
jection, and for an indemnity fund, usu- 
ally of insignificant amount and very 
questionable value or importance, prove 
inefficient; and but for the lack of au- 
thority for taking a title out of the oper- 
ation of the system after once registered, 
withdrawals would probably equal the 
number of registrations, as practical ex- 
perience has demonstrated that Torrens 
certificates do not commonly pass as mer- 
chantable, without an accompanying ab- 
stract, or the guaranty of a title com- 
pany. 

Necessary parties may have been 
omitted in the initial proceeding; juris- 
diction may not have been obtained; ir- 
regularities (as in Dewey v. Campbell, 89 
Minn. 454, 95 N. W. 317, 895, 96 N. W. 
704, and Foss v. Atkins, 204 Mass. 337, 
90 N. E. 578), may exist, resulting in a 
void decree; and as to the limitation 
period usually provided as to parties not 
bound by the decree, it cannot constitu- 
tionally operate as against parties in full 
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enjoyment of their rights, or in favor of 
whom a right of action has not yet ac- 
crued (Steele v. Gellatly, 41 Ill. 39; Mil- 
ler v. Pence, 132 Ill. 149, 23 N. E. 1030). 

The power of a court to bind contin- 
gent unborn remaindermen, in a proceed- 
ing to devest their possible claims, in 
cases where there is no living represent- 
ative of the class to be barred, is the 
subject of grave doubt; and while legis- 
lation would doubtless confer that power, 
the Torrens laws thus far adopted seem 
to fail to cover that, as well as many oth- 
er matters which might properly be the 
subject of legislation under existing Con- 
stitutions. 

But how are these many conditions 
which may exist, and do exist in some 
titles, to be determined to be nonexistent 
in any particular case, save by an exami- 
nation of the usual abstract of title? 

The critic may find abundant flaws in 
each particular statute which attempts to 
substitute a Torrens system for an an- 
cient and tolerably well-settled one. 
Without attempting such criticism, or 
denying the desirability of reform of our 
land transfer system, it appears obvious 
that the present inapplicability of the 
Australian system can be overcome only 
by constitutional amendment. 

After all, what more inspiring phrase 
may be found in the pages of history than 
“due process of law?” No words in our 
language mean so much to individual 
rights and privileges. Sacred and re- 
vered as are other constitutional guaran- 
ties, this one towers high above all oth- 
ers,—a majestic monument to the wis- 
dom, the foresight, and the patriotism of 
our forefathers, showing “the victorious 
progress of the race in securing to men 
the blessings of civilization under the 
reign of just and equal laws, so that, in 
the famous language of the Massachu- 
setts Bill of Rights, the government of 
the commonwealth ‘may be a government 
of laws, and not of men.’” Yick Wo v. 
Hopkins, 118 U. S. 356, 370, 30 L. ed. 
220, 226, 6 Sup. Ct. Rep. 1064. 


Torrens Land Title Registration 
in the State of New York 


BY GILBERT RAY HAWES 
Of the New York City Bar 
(Attorney for the Torrens Title Insurance Company) 


- YJ OT long ago, there 
appeared in all the 
; cars of the sub- 
_ way in New York 
; city an advertise- 
ment of one of the 
~~ old title insurance 
‘_s companies as fol- 

lows: 
“It took cour- 
y-..4 age to guarantee 
Sea the first title —the 
risks looked so big. Experience has 
taught us to avoid many dangers—and 
the money we have saved enables us to 
pay promptly the unavoidable losses. 

Shift the risk to us. 


“Capital and surplus $14,000,000.” 
( Now $16,000,000). 

As Squeers would say, “Here’s rich- 
ness for you.” This is what we lawyers 
would call “a plea of confession and in 
avoidance.” The company in question 
admits practically that there is a big risk 
in the old method of title insurance, and 
that “it took courage to guarantee the 
first title.” It then asserts that “experi- 
ence has taught us to avoid many dan- 
gers,” but it does not explain frankly 
that the way in which it “avoids” these 
dangers is by issuing policies of title in- 
surance “subject to exceptions contained 
in schedule B,” and also subject to the 
long and complicated “conditions” print- 
ed in microscopic characters on the back 
of the policy, so that in case of any mis- 
take or omission, the company insures 
the policy holder that it will give him the 
benefit of a lawsuit, as will be demon- 
strated later. 


Then this illumining advertisement 
further declares ingenuously, “The 
money we have saved enables us to pay 
promptly the unavoidable losses.” Pre- 
sumably the money saved refers to the 
“capital and surplus of $14,000,000” 
(now $16,000,000) saved by avoiding 
payment for mistakes which it has made, 
except where such payment was “un- 
avoidable.” And then to cap the climax, 
after such a confession, it concludes with 
the amazing prayer or demand, whichever 
it may be regarded, “SHIFT THE 
RISK TO US.” 

But if there is a risk, as is frankly 
conceded, in the old system of title in- 
surance, the public undoubtedly will pre- 
fer to adopt a system where there is no 
risk and where the state vests an abso- 
lutely indefeasible title which cannot be 
attacked subsequently, namely, by an ac- 
tion in rem in the supreme court, insti- 
tuted by the plaintiff, claiming to be 
owner, against all mortgagees and other 
lienors and encumbrancers of record, the 
People of the State of New York, (to 
cut off any question of escheat), and “all 
other persons, if any, having any right or 
interest in or lien upon the property af- 
fected by this action or any part there- 
of,” as defendants. Then, by posting on 
the premises and publishing in a news- 
paper designated by the court, copy of 
summons and notice of object of action, 
which constitutes notice to all the world, 
as the United States Supreme Court has 
held, and on further application to the 
court, and upon the survey, abstract of 
title, report of the official examiner and 
other papers, final judgment and decree 
is entered, vesting title in fee-simple ab- 
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solute, whereby all clouds are removed 
and all defects cured, and certificate is 
thereupon issued to the owner by the reg- 
istrar. Thus, all risk to the owner is 
eliminated and a perfect title is created, 
not insured. Could anything be more 
simple, comprehensive, and satisfactory? 
And this in substance is the “Torrens 
System of land title registration.” 


History of Torrens Law. 


Let us now trace the history of this 
Torrens law, showing its operation else- 
where and how it came to be adopted in 
New York state, what progress has al- 
ready been made, and the prospects for 
its general adoption in the near future. 

The Torrens system of land title reg- 
istration was devised by Sir Robert Rick- 
ard Torrens, and originated in the Brit- 
ish colony of South Australia. As col- 
lector of customs at the port of Ade- 
laide, Sir Robert had become familiar 
with the system of transferring and mort- 
gaging interests in ships by having all en- 
tries thereof made in one book kept in 
one office. So when, in the year 1852, he 
was made register general of the prov- 
ince, his previous experience in the lez- 
islative council prompted him to conceive 
the idea that the system of registering 
titles to interests in ships, if extended to 
interests in lands, would render the lat- 
ter more readily transferable and would 
simplify the practice and reduce the costs 
of conveyance. (Torrens’ Essay on Con- 
veyances in South Australia.) 

This law was thoroughly tested in the 
courts of Australia and pronounced con- 
stitutional. It was first applied to the 
Crown lands, and then extended to pri- 
vate lands, until now, after the lapse of 
more than fifty years, it has proven to be 
both feasible and practical, and has been 
generally adopted, and the certificates of 
registration are everywhere accepted in 
Australia, New Zealand, and New South 
Wales as basis for mortgage loans. 

From Australia, the system spread to 
various European countries (England, 
Scotland, Wales, Norway, Denmark, 
Germany, Austria) and also to the Do- 
minion of Canada, where, according to 
Mr. Justice Riddell, it has been in suc- 
cessful operation since the year 1860. 
The Torrens system has also been adopt- 
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ed in a number of the dependencies of 
Great Britain, including British Hon- 
duras in Central America, British Guiana 
in South America, the Leeward Islands 
in the West Indies, the Island of Ja- 
maica, and also Tobago, Trinidad, and 
Turks Island, and several others, and 
also in Hawaii and the Philippine Is- 
lands, under United States sovereignty. 
In the United States, this system has 
been adopted by a number of states, no- 
tably Massachusetts, Illinois, Indiana, 
Colorado, California, Oregon, and Wash- 
ington, in all of which states the consti- 
tutionality of the act has been upheld by 
the highest courts. In Ohio, the amend- 
ment to the Constitution authorizing the 
adoption of the Torrens system was 
passed recently by an overwhelming vote. 


Constitutionality of Torrens Law. 


One of the earliest litigations was in 
Massachusetts, where the validity of the 
Torrens law was attacked by the old 
title insurance companies on the ground 
that it permitted a person to be deprived 
of his property without due process of 
law, and was therefore unconstitutional. 
This question was thoroughly threshed 
out some ten years ago, and went to 
the highest court in Massachusetts, 
where an exhaustive and well-considered 
opinion was rendered by Mr. Justice 
Holmes, now on the bench of the United 
States Supreme Court, and the law was 
held to be in all respects constitutional 
and a valid enactment. (See Tyler v. 
Registration Ct. Judges, 175 Mass. 71, 
55 N. E. 812, 51 L.R.A. 433). 

An appeal was taken to the United 
States Supreme Court at Washington, 
where on motion it was dismissed. Tyler 
v. Registration Ct. Judges, 179 U. S. 405, 
45 L. ed. 252, 21 Sup. Ct. Rep. 206. 
Subsequently, the Torrens law in Califor- 
nia, which is similar to our own, was at- 
tacked on the same grounds. But on ap- 
peal, the constitutionality of the law was 
unanimously sustained by the United 
States Supreme Court, the opinion being 
written by Chief Justice White. See 
American Land Co. v. Zeiss, 219 U. S. 47, 
55 L. ed. 82, 31 Sup. Ct. Rep. 200. . . . 

It is to be noted that this Torrens law 
is practically the same in all states, and 
consequently an adjudication in Massa- 
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chusetts or California would constitute 
a precedent for other states. But the 
law has also been tested in separate ac- 
tions brought in Colorado, Illinois, Min- 
nesota, and California, where the highest 
court in each state has held this law to 
be constitutional, and not open to at- 
tack. See People ex rel. Smith v. Criss- 
man, 41 Colo. 450, 92 Pac. 949; People 
ex rel. Deneen v. Simon, 176 Ill. 175, 68 
Am. St. Rep. 175, 52 N. E. 910, 44 L.R.A. 
801; Glos v. Kingman, 207 Ill. 26, 69 N. 
E. 632; State ex rel. Douglas v. West- 
fall, 85 Minn. 437, 89 Am. St. Rep. 571, 
89 N. W. 175, 57 L.R.A. 297; National 
Bond & Surety Co. v. Hopkins, 96 Minn. 
119, 104 N. W. 678, 680, 816; Robinson 
v. Kerrigan, 151 Cal.-40, 121 Am. St. 
Rep. 90, 90 Pac. 129, 12 Ann. Cas. 829; 
Title & Document Restoration Co. v. 
Kerrigan, 150 Cal. 289, 119 Am. St. Rep. 
199, 88 Pac. 356, 8 L.R.A.(N.S.) 682. 


History of New York Torrens Law. 


Now, as to the history of the law in 
this state, it is a well-known fact that 
the business of searching and insuring 
titles to real property and making mort- 
gage loans thereon has gradually become 


a monopoly on the part of the old title 
insurance companies, in spite of the seri- 
ous mistakes made by them and losses 
thus entailed on the property owners, for 
which the companies escape liability by 
“exceptions” in “schedule B” and “con- 
ditions” printed in fine type on the back 
of each policy of title insurance. For 
years, the public sought relief and reme- 
dial legislation, but found the hostile 
forces arrayed against them were too 
wealthy and powerful. It was only when 
Honorable Charles E. Hughes (now one 
of the Justices of the United States Su- 
preme Court) became Governor that this 
great reform was made possible and car- 
ried into effect. 

In the year 1907, an act was passed 
by the legislature of the state of New 
York, known as chapter 628 of the Laws 
of 1907, authorizing the appointment of 
a commission “to examine the system of 
registering titles to real property, known 
as the ‘Torrens system,’ and to report 
on the expediency of the establishment 
of that or a similar system in the state 
of New York, and, if deemed expedient, 
to draft a proposed law for the registra- 
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tion of such titles, and to investigate and 
report on the nature and condition of 
titles to real property in the state of New 
York.” In accordance therewith, a com- 
mission of real estate experts and law- 
yers was appointed by Governor Hughes, 
numerous public hearings were held in 
New York city and other cities of the 
state, and a vast amount of valuable sta- 
tistical information collected, showing 
the operation of the Torrens system in 
other countries and in other states of the 
United States. The commission report- 
ed in favor of the Torrens system as 
against the old method of searching titles 
and issuing policies of insurance thereon, 
and said in part, as follows: 

“The method which is used in New 
York state and most of the states in this 
country grows more cumbersome as it 
becomes older, and, in spite of efforts to 
make it less burdensome, is tending to 
break down of its own weight. The mul- 
tiplication of records and complication of 
titles, and the repeated expense of re- 
examination and the delays incidental 
thereto, should be avoided, if any feasible 
method of doing so can be devised. We 
are very clearly of the opinion that a 
system of registering titles may be put 
into operation in this state in such man- 
ner as to avoid these and other difficul- 
ties incidental to the present system, and 
to become of much utility and advantage 
to conveyancers and owners of real 
property.” 

Accordingly, the commission recom- 
mended the Torrens system of land title 
registration and drafted a proposed act, 
which was passed by the legislature in 
May, 1908, known as “chapter 444 of the 
Laws of 1908,” otherwise known as the 
“land title registration law,” which, how- 
ever, did not go into effect until the Ist 
day of February, 1909. It was then 
found that the presence of certain 
“jokers” inserted in the bill tended to 
make the act uncertain and inoperative. 
A new bill was prepared, containing the 
desired amendments, and this amenda- 
tory act was fiercely opposed by the rep- 
resentatives of the old title insurance 
companies, but was finally passed by the 
legislature, and signed by Governor 
Hughes, and became chapter 627 of the 
Laws of 1910. So that in Article 12 of 
the Real Property Law, as amended, we 









now have a perfected method of regis- 
tering titles under the sanction and pro- 
tection of the state. 


Advantages of Torrens System. 


Particular attention should be called to 
the fact that only one search of title is 
necessary. After the property has once 
been registered under the Torrens sys- 
tem, the title is established forever, and 
subsequent transfers are made simply by 
execution and delivery of deed, and at 
the same time surrendering to the regis- 
trar of the county in which the property 
is located the duplicate certificate of title 
originally issued to the owner by the 
state, and paying to the registrar a nomi- 
nal fee, upon which he issues a new cer- 
tificate to the new owner, without fur- 
ther expense. On this certificate must 
appear among the “memorials” thereof, 
a notation of every instrument filed with 
the Registrar, affecting this particular 
property, and only those instruments, so 
filed and noted, will constitute a lien 
against the same. Under the old system of 
title insurance the title must be searched 
over and over again every time the prop- 
erty is transferred or mortgaged, and the 
owner or mortgagor is obliged to pay at 
least one half of the original premium 
for a new policy of title insurance. Un- 
der the Torrens system the statutory 
fees and disbursements are small, and 
the title obtained is backed by the guar- 
antee of the state and free from the 
slightest doubt, thus demonstrating the 
advantage of this system, as compared 
with the complicated and costly system 
of searching and insuring titles formerly 
in vogue. . . . 


Registration under Torrens Law. 


The Torrens law in New York, as 
amended, went into force and effect on 
the Ist of September, 1910, and since 
then, because of uncertainty as to the 
proper practice, there have been few ap- 
plications. But several titles have been 
registered already under this law, or are 
now pending in the counties of New 
York, Kings, Queens, Nassau, Suffolk, 
Richmond, Westchester, Rockland, Erie, 
and Monroe, etc. The constitutionality of 
the law was upheld by a number of jus- 
tices of the supreme court, and on two oc- 
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casions by the unanimous decision of the 
Appellate Division. In Duffy v. Shirden, 
139 App. Div. 755, 124 N. Y. Supp. 529, 
some twenty-five separate and specific ob- 
jections to the proceedings to register title 
were raised. All these objections were 
overruled by Mr. Justice Crane at special 
term, and his decision was unanimously 
affirmed by the appellate division. Since 
then there have been a number of de- 
cisions on the Torrens law in New York 
state, where the law has been construed 
and interpreted, and in which the writer 
was attorney or counsel for the plaintiff 
owner seeking registration of title, 
among which may be mentioned: Smith 
v. Martin, 69 Misc. 108, 124 N. Y. Supp. 
1064; Smith v. Martin, 142 App. Div. 
60, 126 N. Y. Supp. 877; Hawes v. 
United States Trust Co. 142 App. Div. 
789, 127 N. Y. Supp. 632; Sundermann 
v. People, 130 N. Y. Supp. 453; Sun- 
dermann v. People, 148 App. Div. 124, 
132 N. Y. Supp. 68; City & Suburban 
Homes Co. v. People, 132 N. Y. Supp. 
1124; Partenfelder v. People (Special 
Term); Sundermann v. People, New 
York Law Journal, March 17, 1913. 


Practical Value of Torrens System. 


With respect to the practical value of 
the Torrens system, the question is fre- 
quently asked, What inducement can be 
offered to the property owner to have his 
title registered now and thus incur ad- 
ditional expense, when he already pos- 
sesses a policy of title insurance, and has 
no intention of selling or mortgaging his 
property? There are several reasons 
why he should take out a Torrens title 
immediately, among which may be men- 
tioned the following: 

1. It will make his property more 
valuable and more salable. There can be 
no dispute that an absolutely indefeas- 
ible title created by the state is superior 
to a policy of title insurance, loaded 
down with “exceptions” and “condi- 
tions.” : 

2. As the statutory procedure, includ- 
ing posting, publication, application to 
the court, etc., requires a period of about 
two months in order to obtain registra- 
tion of title, it is the part of wisdom not 
to wait until the necessity arises for sell- 
ing or mortgaging the property. 
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3. Only one search of title is required, 
and after the final judgment and decree 
of registration has been duly entered in 
the county clerk’s office, and certified 
copy of the judgment has been filed with 
the registrar, the certificate of title is 
issued by the registrar to the owner, the 
“memorials” on which show just what 
mortgages, judgments, easements, en- 
croachments, or other liens there may 
be affecting the property; and no new 
lien can be created without filing same 
with the registrar, and it is a matter of 
a few minutes only to surrender and 
cancel the first certificate and to secure 
the issuance by the registrar of a new 
certificate to the purchaser or grantee, 
upon payment of the statutory fee of $2, 
and he goes into immediate occupancy. 
No preliminary contract of purchase and 
sale is required, and there is no wait 
of thirty or more days for the title to be 
searched over again, with the payment 
of an additional fee to some title insur- 
ance company. This is a distinct ad- 
vantage to the grantee, and the grantor 
can get for his property a much larger 
price, the difference representing a sum 
more than sufficient to cover the cost of 
his title registration. 

4. It has been found by experience 
that the average cost of a Torrens title 
is 1 per cent of the value of the prop- 
erty, the minimum fee being $150. This 
compares very favorably with the sched- 
ule of rates of the old title insurance 
companies, which do not pretend to 
“vest” an indefeasible title in fee-simple 
absolute, but merely insure the title sub- 
ject to “exceptions” and “conditions.” 
It must be borne in mind, also, that 
under the final judgment and decree in 
the Torrens title registration action, all 
clouds are removed and all defects which 
may have existed prior to registration 
are cured, while under the old system, 
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the clouds and defects still remain, 
which are all excepted in the policy of 
title insurance. 

The Torrens system will encourage 
and facilitate transactions in real estate, 
and there is no other way to obtain a 
perfect title. In the end, this will pro- 
vide more business for everyone, and 
the profession will get its full share 
thereof. 

With regard to the question of mort- 
gage loans, considerable difficulty has 
been experienced because many mort- 
gage loaners, not understanding or ap- 
preciating the benefits of the Torrens, 
insist upon a policy of title insurance, 
and the old title insurance companies re- 
fuse to issue policy on any property 
which has been registered previously un- 
der the Torrens. This is clearly in vio- 
lation of law and of their duty as quasi 
public service corporations. But this diffi- 
culty will be overcome in the near future 
by appropriate legislation. 

It needs no argument to show that a 
title vested by the state is infinitely 
stronger and better security for a mort- 
gage loan than a policy of title insurance 
insuring a so-called “good and market- 
able” title, with a number of strings at- 
tached thereto. 

Recently, the “Torrens Title Insurance 
Company” has been incorporated under 
the insurance law of the state of New 
York, with a capital of $500,000, all of 
which will be employed in making first- 
mortgage loans upon properties which 
have been registered under the Torrens. 
The company will also act as corporate 
official examiner, and, with the hearty 
aid and co-operation of the real estate 
owners throughout the state, a satisfac- 
tory solution to the problem will be 
found at last. 













Abstracts of Title 


BY JOHN D. CHAMBERLAIN 


oe SJ URING the earlier 
j years of the Unit- 
3 ed States but lit- 
- tle attention was 
paid to title in 
* the purchases of 
real estate. Ordi- 
narily a buyer 
was prone to take 
the covenants of 
a vendor’s war- 

Mos ranty deed as con- 
clusive evidence of all they recited. But 
as the commercial activity of the age in- 
creased and alienation became less re- 
stricted, titles became more complex. 
Then, too, the increase in land values 
inclined the purchaser to part with his 
money only on strong assurances of 
title. And since purchasers take at their 
peril, save as they may find protection 
in the covenants of their deeds, it is 
necessary that they should be appraised 
of whatever may affect the validity of 
the title or estate they take, of which 
the law charges them with actual or con- 
structive notice. To satisfy this demand 
has been developed the modern abstract 
of title, together with its incident, the 
examiner. 

An abstract is a condensed history of a 
title to land, usually arranged in chrono- 
logical order, consisting of a synopsis or 
summary of the material or operative 
portion of all the various instruments of 
conveyance which in any manner affect 
said land, or the title thereto, or any es- 
tate or interest therein, together with a 
statement of all liens, charges, or lia- 
bilities to which the same may be sub- 
ject, and of which it is in any way ma- 
terial for purchasers to be appraised.’ 
In brief, it is a summary or an epitome 
of facts relied on as evidence of title.® 

The object of an abstract of title is to 
enable the purchaser or his counsel to 
determine the sufficiency of the title. 
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Requisites. 


When one contracts for a good title, 
free and clear from encumbrances, and 
that the abstract shall show such a title, 
it is not implied that the abstract should 
show matters not of record, or all the 
facts and circumstances connected with 
the conveyances which might affect the 
title, such as possession, who were the 
legal heirs of a deceased owner where 
administration was not had within the 
jurisdiction, and matters of that kind. 
An abstract of title, as a summary or 
epitome of the facts relied on as evidence 
of title must contain a note of all con- 
veyances, transfers, or other facts relied 
on as evidence of title, together with all 
such facts appearing of record as may 
impair the title. It should contain a full 
summary of all grants, conveyances, 
wills, and all records and judicial pro- 
ceedings whereby the title is in any way 
affected, and all encumbrances and liens 
of record, and show whether they have 
been released or not.* 

It should contain whatever concerns 
the sources of the title and its conditions. 
Not only should the descent and line of 
the title be clearly traced out, and all en- 
cumbrances, all chances of eviction, or 
adverse claims, be shown, but material 
parts of all patents, deeds, wills, judicial 
proceedings, and other records or docu- 
ments which touch the title.5 


Duties and Liabilities of Abstractor. 
Abstractors, while held to strict re- 


1 Warvelle, Abstracts, 3d ed. p 

2Smith v. Taylor, 82 Cal. 533, 3 Pac. 217; 
Taylor v. Williams, 2 Colo. App. 559, 31 Pac. 
504; Heinsen v, Lamb, 117 Ill. 549, 7 N. E. 75. 

8 Taylor v. Williams, 2 Colo. App. 580, 31 
Pac. 504; Kane v. Rippey, 22 Or. 296, 23 Pac. 
180. 

4 Attebury v. , 244 Ill. 363, 135 Am. St. 
Rep. 342, 91 N. E. 475; Heinsen v. Lamb, 117 
Ill. 549, 7 N. E. 75. 

5 Taylor v. Williams, 2 Colo. App. 559, 31 
Pac. 504. 
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sponsibility for damages caused by their 
negligence, ignorance of their duties, and 
mistakes, will not be held liable for mat- 
ters arising outside of the scope of their 
undertaking or contract. The omission 
must be material, and must cause dam- 
age; and their duty in the examination 
of the record is held not to require them 
to investigate conveyances made by the 
grantor previous to his acquiring title. 
Such persons occupy a relation of con- 
fidence toward those employing them, 
which is second only, in the sacredness 
of its nature, to the relation which a 
lawyer sustains to his client. It is their 
business to consult the evidences of 
ownership and become familiar with the 
chains and histories of titles. They han- 
dle private title papers and become aware 
of whatever weaknesses or defects may 
exist in the legal proceedings through 
which the ownership of real property is 
secured. Any abuse of such trust and 
confidence should be met with emphatic 
rebuke.® 


What is a lien upon real estate may be 
a difficult question in some cases to de- 
cide; but an examiner of title to real 
estate is bound to know the state of the 


law on the subject, at least sufficiently 
to put him on his guard; and where there 
may be a reasonable doubt as to whether 
such or such a recorded instrument is a 


lien, if he choose to resolve the doubt 
he does so at his own peril. If, for in- 
stance, it be possible that a deed given 
and recorded before the grantor has any 
record title can be good against a sub- 
sequent purchaser, without actual notice, 
of the same property from the same 
grantor, the examiner will be bound to 
look for all conveyances of every grantor 
in the chain of title, up to the time the 
title passes out of such grantor or alien- 
or; and if he fails to do so, and the party 
employing him is injured by this neg- 
lect, this is negligence for which the ex- 
aminer of titles will be liable. If he does 
not choose to assume this liability, he 
may easily avoid it by noting in his cer- 
tificate every question which arises upon 
the title as to which there can be the 
slightest doubt in the legal mind, or by 


6 Vallette v. Tedens, 122 Ill, 607, 3 Am. St. 
Rep. 502, 14 N. E. 52. 


Case and Comment 


giving a list of deeds and encumbrances, 
and abstaining from expressing any 
opinion as to their legal effect.” 

An agreement to make and furnish a 
correct record, abstract of title to certain 
lands from and after a specific date, 
creates no obligation to note upon the 
abstract an unsatisfied judgment against 
one of the grantees of the title, which 
only appears of record prior to that date, 
though the same becomes a lien upon the 
premises after that time.® 

A registrar of deeds in making a refer- 
ence on a margin of a record of a mort- 
gage to a partial release erroneously de- 
scribed it as a full satisfaction. The de- 
fendant, in preparing an abstract of title 
of the land for the plaintiff, relied on 
this reference, and without examining 
the record of the instrument described it 
in the abstract as a satisfaction of the 
mortgage. It was held that he was guilty 
of negligence in not examining the record 
itself, and that the court should have so 
instructed the jury.® An abstractor is 
not liable for defect not causing injury 
as where the cause of a purchaser’s loss 
was the inherent invalidity of his title, 
not the enforcement of the judgment 
omitted from the abstract.’ 

An abstractor who leaves off from a 
search of the real estate title of Edward 
J. B. the record of a judgment against 
Ed. J. B. will be liable to one having a 
right to rely on his abstract who is in- 
jured by such omission, if the judgment 
proves to have been against the one 
whose title he was searching. But 
where an abstractor, with no fraudulent 
purpose, made a mistake in the abstract 
whereby the party who had engaged his 
services was led to believe that she had 
ten days longer to redeem the land from 
a sheriff’s sale than she actually had ac- 
cording to the record, and she learned 
of the mistake one day before the time 
for redemption actually expired, she 
could not recover from such abstractor 


7 Dodd v. Williams, 3 Mo. App. 278. 
8 Wakefield v. Chowen, 26 Minn, 379, 4 N. 
W. 618. 


8 Wacek v. Frink, = Minn. 282, 38 Am. St. 
Rep. 502, 53 N. W. 63 

10 Denton v. Nash ritie Title Co. 112 Tenn. 
320, 79 S. W. 799 

11 Stephenson v. Cone, 24 S. D. 460, 124 N 
W. 439, 26 L.R.A.(NS.) 1207. 





Abstracts 


damages on account of her inability to re- 
deem the land, unless she used ordinary 
diligence in endeavoring to get the money 
to redeem after the mistake was discov- 
ered, and in informing the abstractor 
promptly of the mistake, so that it might 
by helping her get the money avert the 
consequences of the mistake and thus 
save itself from liability therefor.* 

So, failure to examine matters dehors 
the record does not constitute negligence 
on the part of an abstractor.’* 

An examiner of title to land does not 
became a guarantor of such title, but is 
liable only for the want of reasonable 
skill and care. The contract made by 
an abstractor to examine a title is not 
one of indemnity, but a contract that he 
will faithfully and skilfully do his work; 
and this contract is broken and the action 
lies for the breach of it so soon as he, 
through negligence or ignorance of his 
business, delivers a false certificate of 
title.5 The general rule is that the lia- 
bility of an abstractor extends only to 
the person employing him; that there 
must be a contract or privity of contract 
to create the liability, as it does not origi- 
nate in tort.!® 

Thus, where there was no privity of 
contract between an examiner and one 
seeking to hold him liable, he was held 
not responsible to such person for loss 
by reason of omission of prior recorded 
mortgage from abstract of title;?” nor 
to an assignee of notes secured by a 
mortgage, given for a loan, who took 
the notes in reliance upon the abstract, 
for loss occasioned by mistake therein ; ¥ 
nor for failure to show existence of 
judgment; *® nor to mesne grantee for 


12 Roberts v. Leon Loan & Abstract Co. 63 
Iowa, 76, 18 N. W. 702. 

13 Keuthen v. St. Louis Trust Co. 101 Mo. 
App. 1, 73 S. W. 334. 

Schade v. Gehner, 133 Mo. 252, 34 S. W. 
576; Lattin v. Gillette, 95 Cal. 317, 29 Am. St. 
Rep. 115, 30 Pac. 545; Young v. Lohr, 118 
Towa, 624, 92 N. W. 684. 

15 Rankin v. Schaeffer, 4 Mo. App. 108. 

16 Thomas v. Guarantee Title & T. Co. 81 
Ohio St. 432, 91 N. E. 183, 26 L.R.A.(N.S.) 
1210. 

17Dundee Mortg. Trust Invest. Co. v. 
Hughes, 10 Sawy. 144, 20 Fed. 39. 

Talpey ‘. Wright, 61 Ark. 275, 54 Am. St. 
Rep. 206, 32 S. W. 1072. 

19 Symns v. Cutter, 9 Kan. App. 210, 59 Pac. 
671; Surcignrét v. Birdseye, 57 Mo. App. 462. 
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erroneously stating the amount of a 
mortgage covering the premises; nor 
for false certificate of search. ti The 
general rule, however, above mentioned 
has not been allowed to stand without 
strong and persistent challenge. In some 
states the injustice of the rule has been 
recognized by the legislature and abro- 
gated by statute. The legislature has in- 
creased the usefulness of the abstract, 
widened its sphere of action, and also 
widened the abstractor’s liability. In 
South Dakota an abstractor is, by statute, 
liable to a purchaser of property who 
relies on his erroneous abstract, without 
regard to who paid for or ordered the 
abstract.2 So, in a Washington case, 
Anderson v. Spriestersbach, 69 Wash. 
393, 125 Pac. 166, 42 L.R.A.(N.S.) 
176, the court, while admitting that the 
general rule was sustained by the weight 
considered in numbers of authority, was 
unwilling to apply it unless it was plain 
that there was no duty on the part of 
the abstractor to the party injured, and 
it was held that where an abstractor 
knew that the person to whom he deliv- 
ered an abstract at the expense of the 
owner, who ordered and paid for it, 
would rely upon it in making a trade or 
purchase, he would be liable to such per- 
son for any loss resulting from a ma- 
terial error or omission. So an abstract- 
or has been held liable to a third person 
whom he knew would rely upon the cor- 
rectness of his search, for loss by failure 
to note lis pendens in abstract.” It has 
been held, also, that one who purchases 
real estate on the faith of a certificate 
of title furnished to his vendor by an 
appointed abstractor may maintain an 
action for damages grounded on the 
failure of the abstractor to make a prop- 
er search and true certificate An ab- 
stractor has been held liable for damages 
sustained through his failure to disclose 
in his abstract the following liens or en- 


20 Glawitz v. People’s Guaranty Search Co. 
49 App. Div. 465, 63 N. Y. Supp. 691 


21Com. use of Kellogg v. Harmer, 6 Phila. ° 


22 Goldberg v. Sisseton Loan & Co. 24 


S. D. 49, 140 Am. St. Rep. 775, 123 N. W. 266. 
28 Brown v. 7 22 Ind. App. 317, 72 Am. 
St. Rep. 308, 53 N. E. 779. 
24Gate City marae Co. v. Post, 55 Neb. 
742, 76 N. W. 471. 
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cumbrances against the ee: Prior 
deed of conveyances du uly recorded ; ® 
sale of land for taxes;** mortgage; 
judgment ;** attachment suit; special 
assessment.2 


25 National Sav. Bank v. Ward, 100 U. S. 
195, 25 L. ed. 621; Dickle v. Nashville Ab- 
stract Co. 89 Tenn. 431, 24 Am. St. Rep. 616, 
14 S. W. 896. 

26 Chase v. Heaney, 70 IIl. 268. 

27 Smith v. Holmes, 54 Mich. 104, 19 N. W. 
> Thomas v. Carson, 46 Neb. 765, 65 N. W. 


28 Gilman v. Hovey, 26 Mo. 280; Renkert v 
Title Guaranty Trust Co. 102 Mo. App. 267, 
76 S. W. 641; Western Loan & Sav. Co. v. 
Silver Bow Abstract Co. 31 Mont. 448, 107 
Am. St. Rep. 435, 78 Pac. 774. 

29 Security Abstract a Title Co. v. Long- 
acre, 56 Neb. 469, 76 N. W. 1073. 

80 Morange v. Mix, 44 N. Y. 315. 

81 Clark v. Marshall, 34 Mo. 429. 

‘ 82 Thomas v. Schee, 80 Iowa, 237, 45 N. W. 
39. 
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So, an abstractor has been held liable 
where he incorrectly reported the quan- 
tity of land previously conveyed,®*! and 
where he presented as a conveyance an 
instrument which did not purport to con- 
vey land.®* 


Statute of Limitations. 


An action may be brought against an 
abstractor on the delivery of the abstract 
if the certificate is not correct. In apply- 
ing the statute of limitations, it begins 
to run from that time, although the error 
in the abstract may not have been then 
discovered, or special damages may have 
been caused at a later date. 


7 


The Banquet. 


Many wary lawyers merry 
Met to speak and dine 
And endeavor to be clever 
O’er the nuts and wine. 


Lawyer Caper read a paper 
Talking just an hour 

And intensely dull and densely 
Proved his staying power. 


Colonel Ripper, gay and chipper 
Told some ancient tales, 

And suavely, very gravely 
Joked of courts and jails. 


Major Scrapper, keen and dapper 
Spoke till he was hoarse 

And his hearers (some were jeerers) 
Went to sleep, of course. 


Justice Showem read a poem— 
All desired to run— 

But united roared “delighted” 
Mid their sorry fun. 


And with clever wise endeavor 
And untiring jaw, 

Mr. Painem entertained them 
On the “Common Law.” 


Bored, embarrassed, greatly harassed, 
Till they couldn’t think, 

Badly dazed and nearly crazed they 
Madly took to drink. 


Somewhat mellow each good fellow 
Said “’Tis very plain, 

We've enough of merry stuff, un- 
Til we meet again. 


Wm. D. Totten. 





Marketable Titles 


BY ALMOND G. SHEPARD 


[ED. NOTE.—We re neh sean this article will prove especially valuable to our readers because it contains a prac- 


tically exhaustive citation of the authorities 
may be found in any text-book.} 
SJONTRACTS for 
the sale of real es- 
tate generally call 
” for a marketable 
title either by ex- 
* press terms or by 
implication ; it be- 
ing a general pre- 
sumption that, al- 
though parties 
contract merely 
== for a conveyance 
by warranty rower with usual covenants, 
or by a contract of similar purport, the 
conveyance of a marketable title is in- 
tended. A marketable title and a good 
title are also frequently regarded of the 
same purport, but a distinction has been 
made between the two to the extent of 
holding that while to be marketable a 
title must be good, yet a good title does 
not always constitute a marketable title. 
This feature of a marketable title is 
indicated by the definitions generally 
given the term. In a note in 38 L.R.A. 
(N.S.) 1, there are cited upwards of one 
hundred cases defining the term market- 
able title. The conclusion from the vari- 
ous definitions given by these cases is 
that a marketable title is a title “free 
from liens or encumbrances, and depend- 
ent for its validity upon no doubtful 
question of law or fact; and if depend- 
ent upon facts extrinsic to the record, 
dependent only upon facts sure to be 
easily accessible at all times in the fu- 
ture to a purchaser should his title at 
any time be attacked. The title must 
also be such as to make it reasonably 
certain that it will not be called in ques- 


1 Fagan v. Hook, 134 Iowa, 381, 105 N. 
W. 155, a N. W. 981; Moore v. Williams, 
115 N. Y. 586, 12 Am. St. Rep. 844, 22 N. E. 
233, 5 LRA. 654, but in another court a dis- 
tinction has been made between the two 
terms; Block v. Ryan, 4 App. D. C. 283. For 
definition of term “good title,” see Oakey v. 
Cook, 41 N. J. Eq. 350, 7 Atl. 495; Pugh v. 
Chesseldine, 11 Ohio, 109, 37 Am. Dec. 414. 


and a more complete reference to the various phases of 


tion in the future so as to subject the 
purchaser to the hazard of litigation with 
reference thereto.” 


In this regard the rule is that where 
the contract calls for a marketable title, 
the vendee is entitled to a title free from 
reasonable doubt both as to the law and 
the facts necessary to sustain it.2 And 
it must be of such a character as not to 
expose the vendee to the hazard of liti- 
gation, either by reason of palpable de- 
fects in the title, outstanding claims, or 
some disputed question of fact or law of 
sufficient importance to lead to a reason- 
able belief that the purchaser in the fu- 
ture may be required to defend his pos- 
session or title, or be involved in litiga- 
tion because thereof? In this respect 
it is sufficient objection if there is color 
of outstanding title which may prove 
substantial though there is not enough 
evidence to enable the court to reach that 
conclusion; as where a claim rests 
upon the property which threatens seri- 
ous litigation i in the future,® or that will 


2 Wesley v. Eells, 177 U. "373, 44 L. ed. 
811, 20 Sup. Ct. Rep. 661; Eraser v. Boggs, 
37 Fla. 307, 20 So. 245 : Smith v. Hunter, 241 
Ill. 514, 132 Am. St. Rep. 231, 89 N. E. "686; 
Williams v. Bricker, 83 Kan. 53, 109 Pac. 
998, 30 L.R.A.(N.S.) 343; Baumeister v. Sil- 
ver, 98 Md. 418, 56 Atl. 825 ; Howe v. Coates, 
97 Minn. 385, 114 Am. St. Rep. 723, 107 N. 
W. 397, 4 L.R.A.(N.S.) 1170; Vought v. Will- 
iams, 120 N. Y. 253, 17 Am. St. Rep. 634, 24 

. E. 195, 8 L.R.A. 591; Clouse’s Appeal, 192 
Pa. 108, 43 Atl. 413; Matney v. Ratliff, 96 
Va. 231, 31 S. E. 512; Gates v. Parmly, 93 
Wis. 294, 66 N. W, 253, 67 N. W. 739; Parker 
v. Tootal, 11 H. L. Cas. 143, 11 Jur. N. S. 
185, 12 L. T. N. S. 89, 13 Week. Rep. 442. 

8 Turner v. McDonald, 76 Cal. 177, 9 Am. 
St. Rep. 189, 18 Pac. 262; McNutt v. Nellans, 
82 Kan. 424, 108 Pac. 834; Bodcaw Lumber 
Co. v. White, 121 La. 715, 46 So. 782; Shriver 
v. Shriver, 86 N. Y. 575; Glassman v. Con- 
don, 27 Utah, 463, 76 Pac. 343. 

#Herman v. Somers, 158 Pa. 424, 38 Am. 
St. Rep. 851, 27 Atl. 1050; Corbett v. Mc- 
Gregor, — Tex. Civ. App. —, 84 S. W. 278. 


5 Lyman v. Stroudbach, 47 La. Ann. 71, 16 
So. 662. 
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expose the vendee to the danger of de- 
fending his possession by litigation,® 
since he cannot be compelled to buy a 
lawsuit, and is entitled to a title which 
will enable him to hold his possession 
in peace and security.” And it is not a 
sufficient answer to his objections along 
these lines for the vendor to undertake 
to show that the title may finally be ad- 
judicated good, since the title is not mar- 
ketable where it is in such condition as 
to raise a possibility that the vendee will 
be involved in litigation to establish or 
secure it,® although generally 2 mere pos- 
sibility of litigation owing to some pos- 
sible defect in the title is not sufficient 
to render it unmarketable.® 


Necessity of Paper Title. 


Generally a contract for marketable 
title does not require it to be a complete 
title of record.” In some jurisdictions, 
however, a contract for a marketable 
title calls for a title of record™ Of 
course if a contract calls for a market- 
able title of record, the purchaser is not 
obliged to accept a title not marketable 
of record, although capable of being 
made good by parol evidence. There- 
fore it is a matter of importance to the 


vendee that his contract calls for the 


6 Heiberger v. Karfiol, 202 N. Y. 419, 95 
N. E. 755. 

7Miller v. Calvin Philips & Co. 44 Wash. 
226, 87 Pac. 264. 
— v. Margulis, 35 Pa. Super. Ct. 


® Stevenson v. Polk, 71 Iowa, 278, 32 N. W. 
340; Gill v. Wells, 59 Md. 492; Hagan v. 
a 90 App. Div. 28, 85 N. Y. Supp. 


10 Bear v. Fletcher, 252 Ill. 206, 96 N. E. 
997; Irving v. Campbell, 121 N. Y. 353, 24 
N. E. 821, 8 L.R.A. 620, and this is the rule 
in most jurisdictions. 

11 Turner v. McDonald, 76 Cal. 177, 9 Am. 
St. Rep. 189, 18 Pac. 262; Benson v. Shot- 
well, 87 Cal. 49, 25 Pac. 249; Lockhart v. 
Ferrey, 59 Or. 179, 115 Pac. 431; Watson v. 
Boyle, 55 Wash. 141, 104 Pac. 147. 

12 Gwin v. Calegaris, 139 Cal. 384, 73 Pac. 
851; Page v. Greeley, 75 Ill. 400; Fagan v. 
Hook, 134 Iowa, 381, 105 N. W. 155, 111 N. 
W. 981; Noyes v. Johnson, 139 Mass. 436, 
31 N. E. 767; Howe v. Coates, 97 Minn. 385, 
114 Am. St. Rep. 723, 107 N. W. 397, 4 L.R.A. 
(N.S.) 1170; Bruce v. Wolfe, 102 Mo. App. 
384, 76 S. W. 723; Carolan v. Yoran, 104 
App. Div. 488, 93 N. Y. Supp. 935, affirmed 
on opinion below in 186 N. Y. 575, 79 N. E. 
1102; Zunker v. Kuehn, 113 Wis. 421, 88 N. 
W. 605. 


Case and Comment 


conveyance of the land by a marketable 
title of record, otherwise he may be re- 
quired to take a title dependent in part 
upon extrinsic and parol proof; ™ and of 
course the vendor should not contract to 
convey by marketable title of record if 
his title depends upon facts extrinsic of 
the record although clearly established, 
for if the purchaser is entitled to a mar- 
ketable title according to the record, the 
vendor must tender an abstract showing 
a marketable title.’ 


In jurisdictions where a marketable 
title need not necessarily be a paper title, 
the rule obtains that if the marketability 
depends upon facts outside the public 
records, the title is not marketable un- 
less the necessary proofs are of a char- 
acter to insure to the vendee that they 
will be available to him in the future if 
needed.45 And the facts not of record 
must be clearly proven by the vendor."® 
For, although the title may in fact be 
good, if it is subject to a reasonable 
doubt, depending upon material facts ex- 
trinsic to the record, it is not market- 
able.!” 


Tax Titlke—Equitable Title, or Title by 
Estoppel. 


Where the question has arisen as to 
the nature of title which will answer the 
requirements of a contract for a market- 
able title, a tax title has been held to 


18 See cases under No. 12. 


144Boas v. Farrington, 85 Cal. 535, 24 
Pac. 787; Howe v. Hutchinson, 105 Ill. 501; 
Fagan v. Hook, 134 Iowa, 381, 105 N. W. 
155, 111 N. W. 981; Brown v. Widen, — 
Iowa, —, 103 N. W. 158; Spooner v. Cross, 
127 Iowa, 259, 102 N. W. 1118; Martin v. 
Roberts, 127 Iowa, 218, 102 N. W. 1126; 
Lessenich v. Sellers, 119 Iowa, 314, 93 N. W. 
348; Noyes v. Johnson, 139 Mass. 436, 31 N. 
E. 767; Horn v. Butler, 39 Minn. 515, 40 N. 
W. 833; Howe v. Coates, 97 Minn. 385, 114 
Am. St. Rep. 723, 107 N. W. 397, 4 L.R.A. 
(N.S.) 1170; Bruce v. Wolfe, 102 Mo. App. 
384, 76 S. W. 723; Heller v. Cohen, 154 N. 
Y. 299, 48 N. E. 527; Zunker v. Kuehn, 113 
Wis. 421, 88 N. W. 605. 

15Sulk v. Tumulty, 77 N. J. Eq. 97, 75 
Atl. 757; Heiberger v. Karfiol, 202 N. Y. 419, 
95 N. E. 755. 

16 Fairchild vy. Marshall, 42 Minn. 14, 43 
N. W. 563. 


17 Blanck v. Sadlier, 153 N. Y. 556, 40 L.R.A. 
666, 47 N. E. 920. 
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do so. And to render such a title un- 
marketable the vendee must point out 
some specific defect therein.® A mere 
possibility that a notice for the sale of 
land for taxes was not given the owner 
as required by law is not sufficient ob- 
jection,” but a tax title that does not by 
law constitute a prima facie title is not 
a marketable title.*4 Ordinarily an equi- 
table title is not a marketable title, since 
from its very nature it requires litiga- 
tion on the part of the holder to have it 
converted into a legal title, and it may 
also require parol evidence to establish 
it. For the same reason title based 


upon. _an estoppel in pais is unmarket- 
able.*8 


Title by Adverse Possession. 


In jurisdictions where a marketable 
title need not necessarily be a title of 
record, a title by adverse possession is 
sufficient2# But the burden of proof is 
on the vendor tendering a title by ad- 
verse possession as a marketable title 
not only to show that his possession was 
of a character and under circumstances 
sufficient to constitute adverse posses- 
sion, but also to make it clear that the 
purchaser will have the means at hand 
at all times to establish the title.*5 If 
there are facts appearing relative to the 
vendor’s possession not suspicious mere- 
ly, but which raise a rational doubt as to 


18 Kramer v. Ricke, 70 Iowa, 535, 25 N. W. 
278; Rosenblum v. Eisenberg, 123 App. Div. 
896, 108 N. Y. Supp. 350; Reeves v. Alter, 9 
Sadler (Pa.) 412, 22 W. N. C. 34, 12 Atl. 
551; Gates v. Parmly, 93 Wis. 294, 66 N. W. 
253, 67 N. W. 739. 

19 Kramer v. Ricke, 70 Iowa, 535, 25 N. W. 
278; Gates v. Parmly, 93 Wis. 294, 66 N. W. 
353, 67 N. W. 739. 

20 Rosenblum v. Eisenberg, 123 App. Div. 
896, 108 N. Y. Supp. 350. 

‘ “1 Hewitt v. Parsley, 101 Md. 206, 60 Atl. 
519, 

22 Ormsby v. Graham, 123 Iowa, 202, 98 
N. W. 724; McCann v. Edwards, 6 B. Mon. 
208; Murray v. Ellis, 112 Pa. 485, 3 Atl. 845; 
Jones v. Taylor, 7 Tex. 240, 56 Am. Dec. 48; 
Ankeny v. Clark, 1 Wash. 549, 20 Pac. 583; 
Cane v. Baldwin, 1 Starkie, 65. Compare with 
Johnson v. Purvis, 1 Hill, L. 322, holding an 
equitable title sufficient where the purchaser 
is gertain of being protected therein. 

28 Topp v. White, 12 Heisk. 165. 

24See note 38 L.R.A.(N.S.) pp. 26 & 27. 

25 Shriver v. Shriver, 86 N. Y. 575; Mc- 
Laughlin v. Brown, — Tex. Civ. App. _— 
126 S. W. 292. 


, 
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whether the possession was in fact ad- 
verse, and the purchaser may be called 
upon to defend by producing proof to 
explain or obviate these facts, the title 
is not marketable.*® Nor is it marketable 
if the evidence is of such a character as 
to raise a question of fact relative to the 
character or time of the possession, 
which must be determined by a jury or 
a court acting as a jury.”” 


Contingent Title. 


And a title is unmarketable if sub- 
ject to be defeated by the happening of 
an event of uncertain or uncontrollable 
character ; ** as where the title is subject 
to be devested by the death of a person 
leaving no children living, although such 
person is married and has children liv- 
ing; or where the title may be devest- 
ed by the death of other persons before 
reaching a certain age; *° or by the birth 
of issue to a designated person, 31 unless 
probability of issue is extremely remote, 
as where the divestiture of the title de- 
pends upon birth of issue to a childless 
woman seventy years of age,®** or a 
widow fifty-four years of age.** But it 
has been denied that the law will con- 
sider the improbability of issue owing to 
the advanced age of the parties in order 
to hold a title marketable, and hence it 
is unmarketable although the divestiture 
thereof depends merely upon the birth 
of issue to a woman nearly seventy-five 
years of age.8* Generally, however, if 
the possibility upon which the estate in 
remainder depends is too remote, it will 
not render the title unmarketable, but to 
have this effect the estate must ‘depend 


"86 Shriver v. Shriver, 86 N. Y. 575. 


27Greer v. International Stock Yards, 43 
Tex. Civ. App. 370, 96 S. W. 79 

28 Rozier v. Graham, 146 Mo. 352, 48 S. W. 
470; Richards v. Knight, 64 N. J. Eq. 196, 
53 Atl. 452; Ranhofer v. A. C. & H. M. Hall 
Realty Co. 143 App. Div. 237, 128 N. Y. Supp. 
230 





29 Vanluven v. Allison, 2 Ont. L. Rep. 198. 
80 Street v. French, 147 Ill. 342, 35 N. E 
814. 


81 Lamprey v. Whitehead, 64 N. J. Eq. 408, 
54 Atl. 803; Elkins v. Seigler, 154 N. ¢ 374, 
70 S. E. 636. , 

82 Bacot v. Fessenden, 130 App. Div. 819, 
115 N. Y. Supp. 698. 

33 Re Tinning, 8 Ont. L. Rep. 703. 


34 ist v. Rodney, 82 Pa. 483. 
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upon a common possibility, such as the 
death, death without issue, or coverture 
and the like.® 

A title otherwise unmarketable because 
some interest might, under certain con- 
tingencies, vest in a third person, may 
be rendered marketable by the presump- 
tion of the death of such person without 
issue, if the proof supporting the pre- 
sumption is convincing and free from 
reasonable doubt. Thus forty years’ 
absence from the state without anything 
having been heard from a person is suf- 
ficient to raise a presumption of death, 
where other circumstances point unequiv- 
ocally to his death, and the proven facts 
create a strong probability that if alive 
he would have been heard from.” And 
absence from the state for over thirty 
vears without ever having been heard 
from raises a presumption of death 
where aided by partition proceedings in 
which the death of such person is ad- 
judged.*8 But absence for twenty-four 
vears, and failure to communicate dur- 
ing that time with his friends or claim 
property left behind, do not raise a pre- 
sumption of death of a person who, if 
living, would be only forty-seven years 
of age.*® And there is no presumption 
of death arising from continued absence 
from the state for over seven years with- 
out anyone hearing from the absentee or 
knowing of his whereabouts, at least not 
a sufficient presumption to render mar- 


ketable the title to land dependent there- 
on.*° 


Specific Objections—Hazard of Litigation. 


Ordinarily the statement of general 
rules relative to defects or objections af- 
fecting the marketability of the title to 
land convey very little information ap- 
plicable to a specific case. These rules, 
however, may be illustrated by a brief 


35 Stapylton v. ‘Scott, 16 Ves. Jr. 272, 10 
Revised Rep. 179. 

36 Demarest v. Friedman, 61 App. Div. 
70 N. Y. Supp. 816; Johnston v. Garvey, 139 
App. Div. 659, 124 N: Y. a 278, affirmed 
in 201 N. Y. 548, 95 N. 1130. 

37 Ferry v. Sampson, 113 N. Y. 415, 20 N. 


E. 387. 
38 Day v. 57 N. J. Eq. 134, 41 
Williams, 120 N. Y. 253, 17 


Atl. 99. 

39 Vought v. 

Am. St. Rep. 634, 24 N. E. 195, 8 L.R.A. 591. 
40 Chew v. Tome, 93 Md. 244, 48 Atl. 701. 


576, 


Kingsland, 
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reference to their application to specific 
cases. Thus, there is such a hazard of lit- 
igation as to render a title unmarketable, 
where dependent upon a title based upon 
constructive service of process upon a 
nonresident owner, who still has the right 
to open the proceeding and be heard 
therein,“ or where the title is subject to 
covenants running with the land which 
may expose the owner to actions to se- 
cure their enforcement or restrain their 
violation,” or if a deed in the chain of 
title contains a misdescription so that 
the owner may be exposed to a suit to 
reform it;** or if a deed in the chain 
of title is subject to different construc- 
tions because of the use of ill expressed 
or inartificial language,“ or the title for 
its validity depends upon some instru- 
ment the proper construction of which 
depends upon extrinsic facts, or there 
is a doubt as to whether the estate of 
the vendor is in fee or for life, or it is 
not clear as a matter of law whether a 
conveyance constitutes an absolute sale 
or a sale on condition,” or the title de- 
pends upon the construction of a will, 
and the judgment of the court if favor- 
able to the title, would not bind the de- 
scendants of the testator’s children then 
living, or those who may be born prior 
to the time fixed for the distribution of 
the land under the will.@ But, if all the 
parties are before the court so that its 
decree will absolutely settle the title and 
be conclusive in favor of the purchaser, 
if the court construes the language in 


 41Smith y. Hunter, 241 Ill. 514, 132 Am. 
St. Rep. 231, 89 N. E. 686. 


42 Fourth Presby. Church v. Steiner, 79 Hun, 
314, 29 N. Y. Supp. 488. 

43 Scholle v. Scholle, 24 Jones & S. 399, 4 
N. Y. Supp. 809. 

44 Richards v. 
53 Atl. 452. 

45 Deseumeur v. 
74 Atl. 703 


46 Bauman v. Stoller, 235 Ill. 480, 85 N. E. 
657; Cunningham v. Blake, 121 Mass. 333; 
Butts v. Andrews, 136 Mass. = Hunting v. 
Damon, 160 Mass. 441, 35 N. 1064 ; 

v. Weintz, 65 N. J. Eq. 214, Ess Atl. 
Lowry v. Muldrow, 8 Rich. Eq. 241. 

47 Re Thackwray & Young’s ae Lom 
40 Ch. Div. 34, 58 L. J. Ch. N S. 72, 59 L. 
T. N. S. 815, 37 Week. Rep. 74. 


48 Kilpatrick v. Barron, 125 N. 
N. E. 925. 


Knight, 64 N. J. Eq. 196, 


Rondel, 76 N. J. Eq. 394, 
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favor of the title it may be held to be 
marketable.” 

The title may also be unmarketable 
where there is a chance that one of the 
deeds in the chain of title may be avoid- 
ed or questioned on the ground of fraud 
and undue influence in procuring it,® al- 
though this rule has been denied where 
there is no evidence of any intention of 
attacking the deed.54 A grave doubt of 
the mental capacity of one of the grant- 
ors at the time he executed a deed in the 
chain of title is sufficient to render the 
title unmarketable,® or where a grantor 
has been found to have been insane at 
the time of the execution of his deed, 
or where the wife of a grantor was in- 
sane at the time she joined in the exe- 
cution of the deed with her husband.54 
And the title is not rendered marketable 
by a committee of the insane wife join- 
ing with the husband in a deed of the 
premises.®® 


Defective Instrument in Chain of Title. 


Although the title to land may be good 
in the sense that the vendee cannot show 
that it may successfully be attacked be- 
cause of defects in the record title, 
caused by the defective execution or ac- 
knowledgment of instruments in the 
chain of title, nevertheless these defect- 
ive instruments may render the title 
unmarketable, since a vendee entitled to 
a marketable title cannot be required to 
accept a title requiring litigation to cor- 
rect defects of this character, and he is 
not bound to take the risk of being able 
to show that instruments in the chain 
of title, on their face apparently defect- 
ively executed, were in fact duly re- 


corded and legally executed by all the 


49 Barrette v. Whitney, 36 Utah, 574, 106 
Pac. _-- 37 L.R.A.(N.S.) 368; Bell v. Holt- 
by, L. 15 Eq. 178, 42 L. J. Ch. N. S. 266, 
28 L. T 'N. S. 9, 21 Week. ~ 321. 

50 Stobert v. Smith, 184 Pa. 34, 38 Atl. 1019; 
unless this defect is overcome, same case sub- 
sequent appeal 189 Pa. 240, 42 Atl. 134. 

1 Levy v. Iroquois Bldg. Co. 80 Md. 300, 30 


Atl. 707. 

am Brokaw v. Duffy, 165 N. Y. 391, 59 N. E. 
88 Francis v. St. Germain, 6 Grant, Ch. (U. 

C.) 636. 

ox Colpe v. Lindblom, 57 Wash. 106, 106 Pac. 


55 Re Dunn, 64 Hun, 18, 18 N. Y. Supp. 723. 


parties thereto.5® And although an un- 
recorded deed is not a substantial de- 
fect in the title,5” nevertheless a title is 
not marketable where dependent upon 
deeds which are not recorded,®® or where 
in the chain of title there are deeds so 
defectively acknowledged as not to be 
entitled to record;® or a deed in the 
chain of title is not entitled to record be- 
cause it does not show the place of resi- 
dence of the subscribing witnesses, and 
the deed itself is lost; or one of the 
title deeds is executed by an attorney in 
fact under a power of attorney defect- 
ively acknowledged,™ or one of the title 
deeds is signed by several grantors, and 
it does not clearly appear therefrom that 
they each duly executed and acknowl- 
edged the instrument,® or it does not ap- 
pear that the notary public taking the 
acknowledgment to an instrument in the 
chain of title was duly authorized in 
that regard,® or a mortgage on the land 
owned by minors is improperly dis- 
charged,™ or a deed in the chain of title 
is by an administrator and purports to 
convey the land of the intestate by vir- 
tue of an order of the court, and it fails 
to show that the court had jurisdiction, 
or to show the order.® But if an appar- 
ent defect in an instrument in the chain 
of title has been corrected or reformed 
by a court of competent jurisdiction in 
an action in which all persons having an 
interest in the matter are parties, the de- 
fect. will no longer affect the market- 
ability of the title. 


86 Harrass v. Edwards, 94 Wis. 459, 69 N. 
W. 69. 


57 Levi v. Mathews, 76 C. C. A. 122, 145 
Fed. 152. 

58 Darrow v. Cornell, 30 App. Div. 115, 51 
N. Y. Supp. &28. 

59 Carolan v. Yoran, 104 App. Div. 488, 93 
N. Y. Supp. 935, affirmed in 186 N. Y. 575, 
79 N. E. 1102. 

1 2 v. Campbell, 121 N. Y. 353, 24 

E. 821, 8 L.R.A. 620. 

a Koch’ v. Streuter, 232 Ill. 594, 83 N. E. 
1072. 

62 Harrass v. Edwards, 94 Wis. 459, 69 N. 
V. 69. 


63 Williamson v. Banning, 86 Hun, 203, 33 
N. Y. Supp. 259. 
64Lyman v. Stroudbach, 47 La. Ann. 71, 


'y. Streuter, 232 Ill. 594, 83 N. E. 


72. 
66 Kendall v. Crawford, 25 Ky. L. Rep. 
1224, 77 S. W. 364. 
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A title is also unmarketable if the 
name of the grantor or grantors in one 
of the instruments of title is not idem 
sonans with the name of the then owner 
of record,® or the Christian name of the 
grantee is wrongly stated in a deed con- 
veying the property to him. There is, 
however, a difference of opinion as to 
whether the title may be rendered mar- 
ketable by parol evidence clearly identify- 
ing the grantor as the party who had 
been wrongly described in his title deed. 
Thus it has been held that the fact that 
evidence of this kind may be proved by 
parol in any litigation concerning the 
property does not render the title mar- 
ketable ; ® but an apparent defect in the 
title, rendering it unmarketable, may be 
cured by parol evidence that the grantor 
was known under different Christian 
names, one of which he used when con- 
veying the property.” And a title is not 
unmarketable merely because a deed in 
a chain of title is signed with the initials 
of the grantor, where the body of the 
deed gives his full Christian name,” nor 
because in a patent of the land only the 
initials of the patentee’s Christian names 
were given, while in a subsequent con- 
veyance by them they are described by 
their full Christian names, there being 
complete evidence from the abstract it- 
self to show that they were the same 
persons.” But such a mistake cannot be 
cured by a subsequent deed reciting that 
the name of the grantee had been. er- 
roneously stated in the original deed to 
him,” nor by the grantor executing an- 
other deed to the grantee in his true 
name, although the latter deed expressly 
recites that it is for the purpose of cor- 


67 Peckham v. Stewart, 97 Cal. 147, 31 Pac. 
928; Walters v. Mitchell, 6 Cal. App. 410, 
92 Pac. 315; Coleman v. Bruch, 132 App. Div. 
716, 117 N. Y. Supp. 582. 

68 Walters v. Mitchell, 6 Cal. App. 410, 92 
Pac: 3t5. 

69 Tbid. 

— Bear v. Fletcher, 252 Ill. 206, 96 N. E. 


71 Woodward v. McCollum, 16 N. D. 42, 
111 N. W. 623. 


72 White v. Bates, 234 Ill. 276, 84 N. E. 
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or Peckham v. Stewart, 97 Cal. 147, 31 Pac. 
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recting this mistake,” or by proceedings 
at law which have only the effect of a 
corrected deed from the vendor to the 
vendee.”™ 


The California decisions referred to 
on this point are based on the theory 
that a contract for a marketable title 
requires a marketable title of record, and 
the fact that a title may be proven good 
by extrinsic evidence is not sufficient to 
remove the objection; the rule in this 
state being that, to be marketable, the 
title must be free from litigation, palpa- 
ble defects, and grave doubts, and must 
be fairly deducible from the record.”® 


In many other jurisdictions, however, 
a marketable title does not necessarily 
require that the paper itself shall be free 
from reasonable doubt; it is sufficient if 
all reasonable doubt may be removed by 
parol evidence which will at all times be 
available to the vendee, and in these 
jurisdictions mistakes in the names of 
the parties in prior deeds in the chain 
of title will not render the title unmarket- 
able, where the mistake is clearly shown 
by parol evidence, as by affidavits made 
at the time of changing the deed for the 
purpose of correcting the mistake.” And 
parol evidence may be resorted to, to 
show that a grantee in a prior deed whose 
Christian name was given as “Levi,” was 
the same person who thereafter con- 
veyed the land under the initials “O. 
L.”* And it may be shown by parol 
evidence that a person executing a dis- 
charge to a mortgage was the mortgagee, 
although the Christian name is different- 
ly stated, the two names, however, being 
synonymous and interchangeable.” 

The title to land is also rendered un- 
marketable, where the land conveyed is 
misdescribed in one of the title deeds and 
the misdescription cannot be corrected 
without litigation and the aid of parol 


74 Walters v. Mitchell, 6 Cal. App. 410, 92 
Pac. 315. 

7 Thid. 

76 Turner v. McDonald, 76 Cal. 177, 9 Am. 
St. Rep. 189, 18 Pac. 262. 

77 Coleman v. Bruch, 132 App. Div. 716, 
117 N. Y. Supp. 582. 

78 Hollifield v. Landrum, 31 Tex. Civ. App. 
187, 71 S. W. 979. 

Re Clarke & Chamberlain, 18 Ont. Rep. 
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evidence ; as where there is a mistake 
in the starting point in the description 
of the property, an erroneous use of 
the term “southeasterly” for “south- 
westerly,” where the error relates to a 
point upon which the whole description 
depends,® or where the land is described 
as the northwest quarter, instead of the 
northeast quarter.** But if the descrip- 
tion contains a reference to monuments 
which are correct, or a reference is 
made to maps,® or there are two de- 
scriptions, one by metes and bounds and 
the other by distances and the former is 
accurate, the title is not thereby rendered 
unmarketable. 


When Title Depends upon Defective Court 
Proceedings. 


A title may also be unmarketable 
where it depends upon court proceedings 
which are defective ; as, where it depends 
upon a mortgage foreclosure to which all 
persons interested in the equity of re- 
demption were not made parties,®* or 
where there is a question as to the valid- 
ity of the appointment of a guardian ad 
litem for infant defendants to a partition 
suit under a decree in which the land 
was sold,®’ or where in such a proceed- 
ing the plaintiffs claiming as devisees un- 
der a will do not establish the validity 
of the will and the heirs of the testator 
are not parties to the proceeding. But 
the marketability of the title is not af- 
fected by a failure to make the heirs of 
the deceased owner parties to a partition 
proceeding between devisees claiming the 


land under a devise, the validity of which 


80 Egelhoff v. Simpson, 50 App. Div. 595, 
64 N. Y. Supp. 336. 

81 Fitzpatrick v. Sweeny, 56 Hun, 159, 9 N. 
Y. Supp. 219, affirmed without opinion in 121 
N. Y. 707. 24 N. E. 1101. 

82 Bookman v. Kurzman, 16 Jones & S. 178. 

- Brown v. Reichling, 86 Kan. 640, 121 Pac. 


1127. 

84 Fuhr v. Cronin, 82 App. Div. 210, 81 N. 
Y. Supp. 536. 

85 Mitchner v. Holmes, 117 Mo. 185, 22 S. 
W. 1070; Wessel v. Cramer, 56 App. Div. 
30, 67 N. Y. Supp. 425. 

86 Fagan v. Hook, 134 Iowa, 381, 105 N. W. 
155, 111 N. W, 981; Kursheedt v. Union Dime 
Sav. Inst. 118 N. Y. 358, 23 N. E. 473, 7 
L.R.A. 229 


87 Uhl v. Loughran, 14 N. Y. Civ. Proc. 
Rep. 344, 2 N. Y. Supp. 190. 
Dworsky v. Arndstein, 29 App. Div. 274, 
51 N. Y. Supp. 597. 


has been established.® A title, however, 
is unmarketable where dependent upon a 
decree against persons described as the 
heirs of a deceased owner, where there 
is no evidence that they in fact are the 
heirs,° or where one of the parties to 
a proceeding to clear a cloud on title is 
a nonresident and was dead at the time 
of the commencement of the suit.%? So, 
if the title depends upon a foreclosure 
proceeding against a nonresident brought 
in by constructive service of process 
jurisdictionally defective, it is unmarket- 
able, such defendant not personally ap- 
pearing.®* But mere irregularities in a 
foreclosure proceeding against nonresi- 
dents, not sufficient to prevent the juris- 
diction of the court from attaching, and 
which may be amended nunc pro tunc, 
do not affect the marketability of the 
title.** The title is also unmarketable 
where, in the chain of title, there is a 
deed executed in proceedings in the pro- 
bate court in another state which are not 
shown to be in substantial conformity 
with the statutes of that state,* or a 
guardian’s deed issued under a statute 
requiring a guardian to execute a bond 
which has not been executed,® or where 
a proceeding to sell the property of mi- 
nors is not conducted according to the law 
with reference thereto, or if title de- 
pends upon a deed from a wife whose 
claim rests upon a judgment of separa- 
tion ina proceeding i in which she has not 
complied with the statute,” or where the 
title is dependent upon an execution sale 
under a judgment against a married 
woman, which does not recite that it 


89 Hoepfner v. Sevestre, 56 Hun, 640, 30 
N. Y. S. R. 296, 10 N. Y. Supp. 51. 

90 Gates v. McWilliams, 6 Dana, 42. 

91 Hays v. Tribble, 3 B. Mon. 106. 

82 Lewine v. Gerardo, 60 Misc. 261, 12 N. 
Y. Supp. 192; Crosby v. Thedford, 13 Daly, 
150. 

93 Baumeister v. Demuth, 84 App. yg 394, 
82 N. Y. Supp. 831, affirmed in 178 N. Y. 
630, 71 N. E. 1128; ea Feinberg Realty 
Co. v. Sidorsky, 189 N. Y. 402, 82 N. E. 448. 

94 Taylor v. Chassbertaie, 6 App. Div. 38, 
29 N. Y. Supp. 737. 

95 Hubachek v. Maxbass Secur. Bank, 117 
Minn. 163, 134 N. W. 640. 


“ Hecker v. Brown, 104 La. 524, 29 So. 


97 Carter v. Morris Bldg. & Land Improv. 


Asso. 108 La. 143, 32 So. 473. 
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was rendered on a debt contracted by 
her or at her instance for the improve- 
ment and benefit of her separate estate, 
the validity of the judgment on this 
ground being open to collateral attack.® 
But the mere possibility that a partition 
proceeding alleged to be defective will 
be disturbed, all the persons interested in 
the ownership except one, a minor, hav- 
ing arrived at legal age and accepted 
their portion of the receipts from the 
sale, and the trustee of the minor having 
also accepted his portion, does not render 
the title to the land based on such pro- 
ceeding unmarketable.” 


Defective or Improper Exercise of Power 
of Sale. 


Where the title depends upon the ex- 
ercise of a power of sale, the right to 
exercise which is either not clear or 
doubtful, the title is unmarketable ; 
as, where the exercise of the power is 
dependent upon the existence of certain 
conditions, unless the vendor produces 
evidence showing the existence of such 
conditions, or there is a chance for 
controversy as to the right to exercise 
a power of sale and the matter may in 
part be influenced by evidence aliunde 
the record,” or the right to exercise the 
power depends upon a question of fact 
which is not made entirely clear,’ or 
the existence of the power itself is a 
matter of doubt; or the papers in the 
chain of title indicate that a power of 
sale has not been exercised in good faith, 
as where the property was purchased by 


98 Swayne v. ‘vy. Lyon, 67 Pa. 436. 

99 Tolosi v. Lese, 120 App. Div. 53, 104 N. 
Y. Supp. 1095. 

100 Paget v. Melcher, 42 App. Div. 76, 58 
N. Y. Supp. 913; Clouse’s Appeal, 192 Pa. 
108. 43 Atl. 413. 

101 Bryan v. Straus Bros. & Co. 157 Mich. 
49, 121 N. W. 301; Cook v. Sackett, 110 App. 
Div. 322, 96 N. Y. Supp. 1085; Life Interest 
& Reversionary Securities Corp. v. Hand-in- 
Hand F. & L. Ins. Soc. [1898] 2 > 230, 78 
Lt. N.S. 708; 6... J. Ch. N: 5. 58, 
Week. Rep. 668. 

102 “Satvet v. St. John, 79 Hun, 99, 29 N. 
Supp. 655. 

Townshend v. Goodfellow, 40 Minn. 312, 
12 Am. St. Rep. 736, 41 N. W. 1056, 3 L.R.A. 
739, 


Co. v. Zim- 
merman, — N Eq. —, 73 Atl. 846; Salis- 
bury v. Ryan, 105 App. ‘Div. 445, 94. N. Y. 
Supp. 352. 


104 Montrose — & Improv. 
J. 
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the personal representative at his own 
sale; 3 or a conveyance of property of 
the decedent by the executors of the 
estate was in effect to themselves, or 
to a third person as a cover to an actual 
sale to the personal representative,’ as 
where in proceedings to sell real estate 
of an infant the sale is made to a third 
person who in a few days conveys the 
property to the guardian in socage,! or 
the sale is by an executor or trustee act- 
ing in collusion with the life tenant in 
order to secure to the latter the estate 
in fee.1 

And it is not necessary, in order to 
hold the title unmarketable on these 
grounds, that a prima facie case be made; 
it is sufficient if the circumstances at- 
tending the sale of the property and the 
subsequent conveyance to the interested 
parties are suspicious, and may result in 
setting aside the sale upon proper appli- 
cation by the persons interested in the 
estate," or if the sale is of doubtful 
validity." And it is not necessary that 
steps be actually taken by the beneficia- 
ries of a trust defrauded by a sale of this 
character to set aside the sale, it is 
enough that the sale is voidable at their 
instance.” But if the persons interested 
in the estate have, by their conduct or by 
express contract, debarred themselves 
from questioning the validity of such a 
sale, the title is not affected by bad faith 
in its exercise.™% 


Adverse Claims. 


An outstanding adverse claim may be 


sufficient to render a title unmarketable 

105 Griffith v. Maxfield, 63 Ark. 548, 39 S. 
W. 852; Gardner v. Dembinsky, 52 App. Div. 
473, 65 N. Y. Supp. 183, affirmed in 170 N. 
Y. 593, 63 N. E. 1117. 

106 Prentice v. Townsend, 143 App. Div. 151, 
127 N. Y. Supp. 1006. 

107 Weil v. PRadley, 31 App. Div. 
Y. Supp. 398, affirmed in 163 N. 
N. E. 1128. 

108 Feller v. Mitchell, 53 Misc. 486, 103 N. 
Y. Supp. 269. 

108 Stokes v, Hyde, 14 App. Div. 530, 44 N. 
x — 132; McPherson v. Smith, 49 Hun, 
254, 2 N. Y. ‘Supp. 60. 

110 Stevens v. Banta, 47 Hun, 329. 

111 Martin v. Hamlin, 176 Mass. 180, 57 N. 
E. 381. 

112 gag ae v. Sharp, 27 Jones & S. 315, 
14 N. Y. Supp. 3 

113 Weintraub v. ‘Siegel, 133 App. Div. 677, 
118 N. Y. Supp. 261. 


Ras 52 N. 
. Sab, oF 





Marketable Titles 


even though the evidence is not sufficient 
to enable the court to hold that the claim 
is substantial. It is sufficient if it is of 
a character likely to compel the pur- 
chaser to encounter the hazard of litiga- 
tion with reference to it.™* But mere 
assertions of third persons as to out- 
standing claims against the property, or 
litigation with reference thereto between 
third persons, to which the vendor is not 
a party, does not affect the marketability 
of the title.45 Where, however, the vend- 
or is a party to the litigation, it renders 
the title unmarketable.“ 

It is sufficient to affect the marketabil- 
ity of the title that a proceeding is pend- 
ing to condemn a portion of the land for 
a street,” or a railroad right of way," 
or a proceeding relative to the construc- 
tion or repair of a party wall.¥® Anda 
lis pendens notice of an action affecting 
the title, if the action is regularly and 
properly in court, renders it unmarket- 
able,!° and it is not necessary to deter- 
mine whether, on the facts, the suit re- 
ferred to is well founded; although 
the mere filing of a lis pendens asserting 
a claim to the property, with no allega- 
tions of fact to substantiate it, is not 
sufficient. Neither is it sufficient if the 
complaint does not state a cause of 
action.3% 


114 Speakman v. Forepaugh, 44 Pa. 363; 
Herman v. Somers, 158 Pa. 424, 38 Am. St. 
Rep. 851, 27 Atl. 1050. 

115 Curran v. Rogers, 35 Mich. 221. 


116 Muller v. Palmer, 144 Cal. 305, 77 Pac. 
954; Wollenberg v. Rose, 45 Or. 615, 78 Pac. 
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117 Cavenaugh v. McLaughlin, 38 Minn. 83, 
35 N. W. 576. 


118 Miller v. Calvin Philips & Co. 44 Wash. 
226, 87 Pac. 264. 


119 Carlish v. Salt [1906] 1 Ch. 335, 94 L. 
T. N. S. 58, 75 L. J. Ch. N. S. 175, 54 Week. 
Rep. 244. 

120 Moulton v. Kolodzik, 97 Minn. 423, 107 
N. W. 154, 7 Ann. Cas. 1090; Murphy v. Fox, 
128 App. Div. 534, 112 N. Y. Supp. 819, sub- 
sequent appeal 133 App. Div. 894, 118 N. Y. 
a a affirmed in 198 N. Y. 509, 92 N. 

. 1103. 


121Simon v. Vandeveer, 155 N. Y. 377, 
63 Am. St. Rep. 683, 49 N. E. 1043. 

122 Baumeister v. Demuth, 84 App. Div. 
394, 82 N. Y. Supp. 831, affirmed in 178 N. 
Y. 630, 71 N. E. 1128. 


128 Aldrich v. Bailey, 132 N. Y. 85, 30 N. 
264. 
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Outstanding Liens or Encumbrances. 


Unsatisfied mortgages of record or 
outstanding deeds of trust render the 
title unmarketable.* To thus affect the 
marketability of the title, it is sufficient 
that it will require litigation to remove 
the mortgage as an apparent encum- 
brance thereon, or that parol evidence 
must be resorted to to remove the ap- 
parent encumbrance. And the mere 
presumption of the discharge of the en- 
cumbrance is not sufficient to overcome 
the objection.*7 Although in some juris- 
dictions at least, if an apparent encum- 
brance is, on its face, barred by the 
statute of limitations and there is no 
proof tending to rebut the statutory pre- 
sumption of payment, the marketability 
of the title is not affected thereby,’ 
especially where there is no reasonable 
basis for presumption that the purchaser 
cannot at all times defend his title against 
the encumbrance, or that any future in- 
tending purchaser, as a reasonably pru- 
dent man, should hesitate to take the 
title. But for this doctrine to apply, 
it must clearly appear that the time pre- 
scribed by the statute of limitations has 
not been prolonged by any of the parties 
to the encumbrance or interested in the 
title. And merely that undischarged 
mortgages were executed nearly thirty 
years prior will not cure the apparent de- 
fect in the title, in the absence of proof 
to show the length of time they have 
been kept in force.!*! 


124 Wesley v. Eells, 177 U. S. 373, 44 L. 
ed. 811, 20 Sup. Ct. Rep. 661; Moore v. 
Williams, 115 N. Y. 586, 12 Am. St. Rep. 
844, 22 N. E. 233, 5 L.R.A. 654; Reynolds 
v. Strong, 82 Hun, 202, 31 N. Y. Supp. 329; 
Godfrey v. Rosenthal, 17 S. D. 452, 97 N. 
W. 365; Schenck v. Wicks, 23 Utah, 576, 
65 Pac. 732. 

125 Wesley v. Eells, 177 U. S. 373, 44 L. 
ed. 811, 20 Sup. Ct. Rep. 661; Zorn v. Mc- 
Parland, 11 Misc. 555, 32 N. Y. Supp. 770. 

126 Moore v. Williams, 115 N. Y. 586. 

127 Barnwell v. Harris, 1 Taunt. 430, 10 
Revised Rep. 564. 

128 Paget v. Melcher, 42 App. Div. 76, 
58 N. Y. Supp. 913; Forsyth v. Leslie, 74 
App. Div. 517, 77 N. Y. Supp. 826. 

129 Barger v. Gery, 64 N. J. Eq. 263, 53 
Atl. 483. 

136, 53 


180 Austin v. 
N. W. 1132. 
131 Miller v. Bronson, 26 R. I. 62, 58 Atl. 
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So existing judgments or judgment 
liens will render the title unmarketable.” 
Such a lien, however, will not have this 
effect where the debtor has subsequently 
been discharged in bankruptcy.3** 

Unpaid taxes or water rents, if a lien 
on the land, also render the title un- 
marketable,!* and it has been said not 
to remove the objection that the vendor 
offers to permit the amount of the lien 
to be deducted from the purchase 
price. It is, however, sufficient if the 
vendor is willing and offers to pay and 
discharge the lien,** or if the lien is of 
such a character as to permit its being 
paid out of the purchase money simul- 
taneously with the deed, and the vendor 
consents thereto.187 

An outstanding mineral lease *8 or oil 
lease,® or an outstanding lease of 
land, renders the title thereto unmar- 
ketable. And the objection is not re- 
moved by the fact that it may be shown 
by parol evidence that the lease is sub- 
ject to forfeiture and the right of for- 
feiture then exists. 

An unrecorded prior contract for the 
conveyance of the land if apparently 
binding,* or an improperly recorded 
prior deed,'* renders the title unmarket- 
able. And the existence of registered 

182 Snowden v. Derrick, 14 Cal. App. 309, 
111 Pac. 757; Harding v. Olson, 177 IIL 
298, 52 N. E. 482; Adams v. North Ameri- 
can Ins. Co. 210 Mass. 550, 96 N. E. 1094. 

183 Kennedy v. Holl, 52 Misc. 379, 103 N. 
Y. Supp. 231; Grosso v. Marx, 45 Misc. 500, 
92 N. Y. Supp. 773; Russell v. Wales, 119 
App. Div. 536, 104 N. Y. Supp. 143. 

184 Wilson v. Bolen, 152 Ill. 
Mitchell v. Steinmetz, 97 Pa. 251. 

1385 Mandel v. Hess, 57 Misc. 240, 107 N. 
Y. Supp. 766; Berger v. Crist, 121 App. 
Div. 483, 106 N. Y. Supp. 107. 

186 Goodman v. Schwab, 136 App. Div. 583, 
121 N. Y. Supp. 69. 

187 Woodman v. Blue Grass Land Co. 125 
Wis. 489, 103 N. W. 236, 104 N. W. 920; see 
Van Keuren v. Siedler, 73 N. J. Eq. 239, 66 
Atl. 920; holding the purchaser cannot exact 
more than that the undisputed lien against 
the property be deducted from the purchase 
money. 

188 Eversole v. Eversole, 27 Ky. L. Rep. 
385, 85 S. W. 186. 

189 Roberts v. McFadden, 32 Tex. Civ. App. 
47, 74 S. W. 105. 

140 Warner v. Hatfield, 4 Blackf. 392; Mar- 
tin v. Roberts, 127 Iowa, 218, 102 N. W. 1126; 
Sugarman v. Goldberg, 100 N. Y. Supp. 1012. 

141 Linscott v. Moseman, 84 Kan. 541, 114 
Pac. 1088. 
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deeds made by apparent strangers to the 
title, who are, however, asserting a claim 
thereto, renders it unmarketable.“ But 
the mere possible existence of an un- 
recorded deed will not affect the mar- 
ketability of the title, nor will recorded 
deeds, where the present owner is a bona 
fide holder for value and without notice 
of such deeds at the time his own deed 
was executed and recorded.’ 

An outstanding right of dower,!* al- 
though merely inchoate, or an out- 
standing right of curtesy,!® also renders 
the title unmarketable, as does also an 
easement, such as a pipe line, or 
sewer"! or a right of way.1® 


Encroachments. 


So, also, does an encroachment of a 
building located on adjoining premises, 
or an encroachment on adjoining prem- | 
ises of a building located on the land in 
question,’ or a substantial encroachment 


142 Van Keuren v, Siedler, 73 N. J. Eq. 239, 
66 Atl. 920. 

148 Droge v. Cree, 27 Jones & S. 271, 14 N. 
Y. Supp. 300. But not when the instrument 
was mistakenly executed and all claim is 
barred by a quit claim deed. Cummings v. 
Dolan, 52 Wash. 496, 132 Am. St. Rep. 986, 
100 Pac. 989. 

144 Keefer v. McKay, 10 Ont. Pr. Rep. 345. 
. 145 Dow v. Whitney, 147 Mass. 1, 16 N. E. 
22. 

146 Jay vy. Wilson, 91 Hun, 391, 36 N. Y. 
Supp. 186, affirmed in 158 N. Y. 693, 53 N. 
E. 1126; Abraham v. Mayer, 7 Misc. 250, 27 
N. Y. Supp. 264. 

147 Barnett v. Higgins, 4 Dana, 566; Tom- 
lin v. McChord, 5 J. J. Marsh. 135. 

148 Thrasher v, Pinckard, 23 Ala. 616. 

149 Kennedy vy. Koopmann, 166 Mo. 87, 65 
S. W. 1020. 

150 Wingard v. Copeland, 64 Wash. 214, 116 
Pac. 670. 

151 Snowden v. Derrick, 14 Cal. App. 309, 
111 Pac. 757; Re Puckett & Smith’s Contract 
[19023 2 Ch. 28 97 L. T. N.S. 189; 71 L. 
J. Ch. N. S. 666, 50 Week. Rep. 532. 

152 Dosch v. Andrus, 111 Minn. 287, 126 
N. W. 1071; Schaefer v. Hilliker, 140 App. 
Div. 173, 124 N. Y. Supp. 1014; but see to the 
contrary as to a highway across the tract of 
land, Beach v. Hudson River Land Co. 68 
N. J. Eq. 656, 60 Atl. 210. 

153 Elinsky v. Berger, 87 App. Div. 584, 84 
N. Y. Supp. 483; Kaplan v. Bergmann, 122 
App. Div. 876, 107 N. Y. Supp. 423. 

154 Steckler v. Godillot, 17 Misc. 286, 40 N. 
Y. Supp. 364; Meadows v. Michel, 144 App. 
Div. 927, 130 N. Y. Supp. 57; Wilhelm v. 
Federgreen, 2 App. Div. 483, 38 N. Y. Supp. 
8, affirmed without opinion in 157 N. Y. 713, 
53 N. E. 1133. 
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on a public street, but a slight en- 
croachment does not affect the market- 
ability of the title where the municipality 


155 Spero v. Shultz, 14 App. Div. 
N. Y. Supp. 1016, affirmed in 160 N. Y. 660, 
35 N. E. 1101 (encroachment of wall of build- 
ing 24 to 34 inches). 

156 Ebert v. Hanneman, 69 Misc. 223, 125 N. 
Y. Supp. 237, affirmed without opinion in 142 
App. Div. 896, 126 N. Y. Supp. 1127 (encroach- 
ment of bay window); Levy v. Hill, 70 App. 
Div. 95, 75 N. Y. Supp. 19, affirmed without 
opinion, 174 N. Y. 536, 66 N. Pa 1112. 

Se ee ee 


1857 Doutney v. Lambie, 78 N 
78 Atl. 746. 

158 Harrison v. Platt, 35 App. Div. 536, 54 
N. Y. Supp. 842, affirmed in 158 N. Y. 712, 
53 N. E. 1126. 

159 Kountze v. Helmuth, 67 Hun, 343, 22 N. 
Y. Supp. 204, affirmed on other grounds in 
140 N. Y. 432, 35 N. E. 656. 

160 Shea v. Evans, 109 Md. 229, 72 Atl. 600; 
Gibert v. Peteler, 38 N. Y. 165, 97 Am. Dec. 


785; Coues v. Callahan, 209 Pa. 224, 58 Atl. 
158 


161 Dieterlen v. Miller, 114 App. Div. 40, 99 
N. Y. Supp. 699; Goodrich v. Pratt, 114 App. 
Div. 771, 100 N. Y. Supp. 187; Batley v. Foer- 
derer, 162 Pa. 460, 29 Atl. 868; Pemsel v. 
Tucker [1907] 2 Ch. 191, 97 L. T. N. S. 86, 76 
Lt. Ge Ni S08: Zh. Poe. 

162 O’Neil v. Van Tassel, 137 N. Y. 297, 33 
N. E. 314; oe. v. Schneider, 134 App. 
Div. 208, 118 N. Supp. 861. 

163 Altman v. MeMil, 115 App. Div. 234, 
100 N. Y. Supp. 9 

164 Floyd v. Gare 7 Abb. N. C. 136. 

165 Zelman v. Kaufherr, 76 N. J. Eq. 52, 73 
Atl. 1048. 
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acquiesces therein.4® To affect the mar- 
ketability of a title, the fact of encroach- 
ment need not be clear; it is sufficient if 
it is of a character which may well lead 
to troublesome and vexatious litigation 
and which may be decided adversely to 
the purchaser.487 But an encroachment 
upon adjoining property does not affect 
the marketability of the title if the right 
to the encroachment has been acquired 
by adverse possession.'*8 


Restrictions. 


The marketability of the title is also 
affected by substantial building restric- 
tions running with the land, or which 
affect its value,!® such as a restriction 
against the use of the land for particu- 
lar purposes ; ?*! and this is true although 
the restrictions were entered into by ad- 
joining owners for their mutual benefit 
and protection,!® and although the valid- 
ity of the covenant is doubtful But 
if the restriction is merely what the law 
itself would impose and enforce, it does 
not affect the marketability of the title,1 
nor where the covenant is no longer en- 
forceable.1® 


It is a well settled legal principle, that every man’s house 
is his castle—for the security of himself and his family. 


The word “ 


castle”’ 


is a term of the law. 


It does not sig- 


nify that a man keeps his family within battlemented walls— 
but it is used as a figure of speech to denote that his resi- 
dence, though it be but a hut which can neither keep the 
rain nor sunshine from penetrating its roof, is nevertheless, 
for every moral and legal purpose, as much a fortress as if 
it were constructed for one.—John Graham. 





Let the Purchaser Take Care 


By Edward W. Faith of the Mobile (Ala.) Bar. 


SNE has to but 
glance at the real 
estate advertise- 
ments in the daily 
papers to be con- 
vinced that land 
is, to-day, as much 
an article of com- 
merce as is wheat, 

--cotton, and corn. 
It is true that the 

s s land is stationary, 
immovable. What is purchased is the 
right of possession, or enjoyment, which 
right is evidenced by what is called 
“title ;” yet this “title” the owner carries 
with him, as he moves from state to 
state. Unlike personal property, how- 
ever, the law of the state where the land 
is located, and not the law of the state 
where the owner resides, is the law 
which governs upon the question of title 
of land. In other words, real estate law 
is local, and in order that a purchaser of 
real estate be safely advised as to the 
title, he consults an attorney who resides 
in the state where the land is located, 
and usually an attorney residing in the 
same county. Originally the states (with 
a few exceptions) started out with the 
common law of England, but as the leg- 
islature of the various states became dis- 
satisfied with the existing law, statutory 
changes were made, but no uniformity 
of statutory law relating to real estate 
has ever been attempted by the states. 
It follows, as Mr. Dembitz well says: 
“The American law of real estate is, in 
all its practical workings, the creature 
of statute—little else but names and 
underlying ideas is ‘common law,’ and 
not much more is traditional equity.” 

It is right that under our system of 
states of coequal sovereignty, that no 
state should have the authority to extend 
its laws exterritorially so as to govern 
the real estate situated in a sister state. 
An attorney has sufficient difficulty in 


safely advising his client as to the law 
of his own state, without having to know 
the law of all the other states. 

Let me give an illustration as to the 
practical difference resulting from statu- 
tory modifications and changes in the 
common law. Suppose John Brown 
owns real estate in both Illinois and Ala- 
bama. He dies, leaving a will which pro- 
vides: “All my property I give to my 
wife, Sophie, during her life, and at her 
death to her heirs.” In order to make 
the illustration a graphic one, let us sup- 
pose that John Brown left surviving him 
his widow and one child. In Illinois the 
common law, known as “the rule in 
Shelley’s Case,’ prevails, and Sophie 
3rown would acquire in the Illinois prop- 
erty an estate in fee simple, which she 
could convey to a purchaser, who would 
be protected against the adult child. 

In Alabama, however, no attorney 
would advise a client to buy from the 
widow, or from both the widow and the 
adult child, for the reason that in that 
state Sophie Brown acquired only a life 
estate, with remainder over to the per- 
sons who, upon Sophie’s death, are her 
heirs, and this would not necessarily be 
the adult child of the testator.? 

Making land an article of commerce, 
has produced in the legal profession a 
class of very skilful title examiners, and 
with them the difficulty is usually not so 
much what is the law, as it is to dis- 
cover all the facts relating to the title. 


So greatly do we respect rights of 
property, that the law prevails (perhaps 
without exception) in all of the states, 
that “a purchaser is bound, in the exer- 
cise of proper diligence, to examine the 
chain of title to the land he is about to 
purchase, and therefore the law imputes 
to him notice of the contents of the con- 


1 Ward v. Sy Si 239 Ill. 462, 88 N. E. 189, 
29 L.R.A.(N.S.) 942. 


2De sani v. 
61, 51 So. 986. 
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Dickson, 166 Ala. page 











veyances through which he claims, so 
far as they affect the title.” * 

And even purchasers who buy from 
the sovereign courts of the states, almost 
without exception, are confronted with 
the doctrine of caveat emptor,—let the 
buyer beware. The doctrine of market 
overt, which prevails in England as to 
goods and chattels, has no application as 
to the title of American land, except 
possibly to a limited extent in a few 
states which are experimenting with the 
so-called “Torrens system” of registra- 
tion. 

Since the law requires the purchaser 
to examine the title of the land he pro- 
poses to purchase, and lets him purchase 
at his peril, it is the policy of the states 
to afford him certain facilities for such 
examination, by requiring conveyances 
of land to be recorded in the county 
where the land is located. The purpose 
of the record room is twofold: First, to 
preserve the record of one’s claim to 
property ; and, second, and far more im- 
portant, to give notice to the world of 
such claim. While this is the purpose, 
yet in many ways the states have not 
fully discharged their full duty to bona 
fide purchasers. Let me cite a few in- 
stances and illustrations. 


Lis Pendens. 


lst. Many of the states (and also the 
Federal government) have no “notice of 
lis pendens” statute. The Encyclopedia 
of Law (2d ed. vol. 21, page 595) well 
states that “the general rule as to lis 
pendens is that a person who acquires 
an interest in property involved in liti- 
gation, pendente lite, and from a party 
litigant, takes subject to the rights of the 
other parties to the suit as finally adju- 
dicated, and is concluded by the judg- 
ment or decree whether he becomes a 
party to the action or suit and has his 
day in court or not.” 

As said by the supreme court of Ala- 
bama, in the case of Center v. Planters’ 
& M. Bank, 22 Ala. page 757, “The rule 
is founded upon the idea that as the pend- 
ency of a suit is the transaction of a 
sovereign court, all people are supposed 
to be attentive to what passes there.” 


3 Edwards v. Bender, 121 Ala. page 82, 25 
So. 1010. 
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This doctrine of lis pendens originated 
at a time when cases and courts were not 
numerous, and it was not a great hard- 
ship to keep informed as to the cases 
pending in court. But the cases have 
multiplied, and the courts have been in- 
creased, and the statutes of the various 
states permit real estate to be brought 
into court as lis pendens in counties other 
than that in which the land is located, so 
that now, under the present state of af- 
fairs, no one can safely buy land in a 
state that does not possess a “notice of 
lis pendens” law, without incurring great 
risk of becoming a purchaser pendente 
lite to a litigation of which he may be 
entirely ignorant, notwithstanding most 
extraordinary precautions are taken by 
him. 


Evidence of Inheritance. 


2d. Some simple and _ inexpensive 
method should be adopted for establish- 
ing conclusive evidence of inheritance, 
especially in favor of purchasers from 
heirs. Such proceeding could be made 
analogous to the probate of a will, and, 
being a proceeding in rem, would be con- 
clusive upon the world.* 

A few of the states have statutes pro- 
viding prima facie evidence of inherit- 
ance, but these do not fully meet the 
difficulty confronting the purchaser. 
Colorado, alone, so far as I have been 
able to find, is the only state with a 
statute providing a proceeding for estab- 
lishing conclusive evidence of inherit- 
ance. It might well be copied by the 
other states.® 

In Illinois and Oregon the Torrens 
system cuts the Gordian knot by abolish- 
ing inheritance; and, in those states, as 
to titles registered under the Torrens 
system, the title of the land so regis- 
tered, instead of descending to the heirs, 
goes to the personal representatives, ap- 
pointed by the court, whether the owner 
dies testate or intestate. 


Dower. 


3d. Dower, where not abolished, 
should be limited to land owned by the 
husband at his death, unless claim for 
#Ennis v. Smith, 14 How. 400, 430, 14 L. 
ed. 472, 485; Shores v. Hooper, 153 Mass. 234, 
26 N. E. 847, 11 L.R.A. 308 and note. 
5 Colo. Rev. Stat. $$ 7050-7068. 
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dower is filed for record. This would 
remove the great bugbear held up by so 
many attorneys in pointing out to their 
clients the chances of there being out- 
standing innumerable inchoate rights of 
dower. 

The greatest difficulty in reference to 
dower is that in many cases it is abso- 
lutely impossible to determine satisfac- 
torily the existence or nonexistence of 
an inchoate right of dower. The attor- 
ney living in a rural community may see 
no difficulty in this, as he knows every- 
body; but attorneys in cities constantly 
see the theoretical (and sometimes ac- 
tual) dangers likely to arise. Dower 
during the life of the husband is in- 
choate, and cannot be asserted by the 
wife until after the death of the hus- 
band. Theoretically there may be a 
dozen or more women residing in dis- 
tant states, of whose existence you know 
nothing, having inchoate rights of dower 
in the land your client is buying. Surely 
such a condition does not tend to in- 
crease the value of land, nor aid in mak- 
ing land marketable. Some of the states 


have abolished dower altogether, and this 
I think should be done by all. 


If the 
states allow dower to the wife of a non- 
resident owner, then some very peculiar 
conditions may arise, especially if we 
recognize plural marriages which exist 
in certain foreign countries. As an illus- 
tration of the difficulty of knowing who 
is the legal wife of an unnaturalized 
foreigner, residing in the United States, 
one has to but read the recent case of 
Kapigian v. Der Minassian, 212 Mass. 
412, 99 N. E. 264, where the Massachu- 
setts court applied the Turkish law of 
divorce. and held that a certain Christian 
Turkish citizen residing in Massachu- 
setts, whose wife was also a Christian 
and resided in Turkey, was ipso facto 
divorced, and the marriage rendered null 
and void by the wife renouncing the 
Christian religion and embracing the 
Mohammedan religion and marrying an 
adherent of that faith, even without any 
decree of any court. 

In Mississippi no dower exists, and 
in that state either husband or wife may 
sell his or her lands without the consent 
of the other. However, when a resident 
of Mississippi sells any land he may own 


Case and Comment 


across the line in Alabama, he must ob- 
tain his wife’s signature to the deed in 
order to release her dower; yet by a 
peculiar provision of the Alabama law, 
this man’s wife living in Mississippi can 
sell her Alabama land without getting 
her husband to sign the deed, although 
her married sister who lives in Alabama 
must get her husband to sign her deed 
when she sells her Alabama land. In 
other words, the Alabama law has con- 
ferred upon her own married woman 
less capacity to contract than she has 
conferred upon the married women re- 
siding in other states. 


Marriage and Divorce. 


4th. De facto marriages and divorces 
should be recognized as valid so far as 
necessary to uphold the title of bona fide 
purchasers of land, notwithstanding such 
marriages and divorces are in fact void. 
Let me illustrate what might happen 
under our law as it now exists. In some 
states, where a divorce is granted, neither 
party can legally marry again without 
permission of the court granting the di- 
vorce. In Barfield v. Barfield, 139 Ala. 
290, 35 So. 884, it was held that if such 
permission were not granted, the subse- 
quent marriage is void, and confers no 
property rights; and, of course, the chil- 
dren being bastards, do not inherit from 
their father. Again, it has been held that 
if the court has no jurisdiction, then a 
divorce is void and of no effect, not- 
withstanding it be treated as valid by 
both parties.$ 

In many of the states a marriage be- 
tween any white person and any negro, 
or the descendant of any negro, to the 
third generation, is void, and confers no 
property rights.” 

If the state says to the purchaser: 
“Take care,—you act at your peril, in 
deciding upon the legal capacity of the 
seller,” does not the state impose upon 
the purchaser the impossible task of ex- 
amining all the marriage and divorce 
records of all the states, and make it the 
purchaser’s duty to unearth all the scan- 
dal he can find? May I ask how many 


6 Winkles v. Powell, 173 Ala. 46, 55 So. 536; 
Martin v. Martin, 173 Ala. 106, 55 So. 632. 

7Locklayer v. Locklayer, 139 Ala. 354, 35 
So. 1008. 
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attorneys there are who, when examining 
a title, ask the seller if he is guilty of 
bigamy or miscegenation ? 


Conveyance by Married Woman. 


5th. Married women should be au- 
thorized to convey without the husband 
joining in the conveyance, or at least the 
conveyance should not be absolutely 
void, affording no protection to a bona 
fide purchaser. Cases are on record 
where women who represented them- 
selves to be unmarried have been per- 
mitted to set aside their deeds and mort- 
gages by proving themselves to have been 
married, there being no estoppel against 
a married woman in reference to her 
capacity.® 

It is a singular fact that in some of 
the states it is safer to purchase from 
an insane woman, of whose insanity you 
are ignorant, than it is to purchase from 
a sane woman of whose marriage you 
are ignorant. In order to understand 
the law as to the legal capacity of a mar- 
ried woman to make a contract, it is 
necessary to bear in mind the old com- 
mon law of England, and this has been 
well expressed by Mr. Justice Mayfield 


in Neville v. Cheshire, 163 Ala. page 
394, 50 So. 1005, where he says: “Ac- 
cording to the ancient English common 
law, which came to Alabama as a com- 
mon-law heritage, marriage made a bi- 
unity of husband and wife, and the 


husband was it. In him was thereby 
merged all the property and contractual 
rights of the wife, which, fortunately 
for the wife, continued only during cov- 
erture. Death of her master or divorce 
from him would restore to her her prop- 
erty right or power to contract or be 
contracted with. Under this common- 
law fiction of bi-unity of husband and 
wife, the wife’s personal property be- 
came absolutely that of the husband, he 
had the complete jus disponendi, and it 
was liable for his debts, and he took a 
sole estate in her lands during coverture. 
She could not dispose of them by gift, 
deed, or will, or contract as to them, not 
even with her husband (her legal self). 
Her very and sole earnings belonged to 


8 Kemery v. Zeigler, — Ind. —, 96 N. E. 953, 
and cases cited; Stodenmeyer v. Hart, 155 Ala. 
243, 46 So. 488. 
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her husband, though she alone was 
physically or naturally able to earn the 
bread for herself and children. Though 
physically, mentally, and morally she was 
all of the bi-unity, legally she was noth- 
ing. Parliament could have changed this 
any day, but allowed it to remain the 
law for centuries. It was the law of 
England when Blackstone said that ‘the 
English law was the perfection of human 
reason, the product of matured expe- 
rience.’ It was also the English law when 
Bentham, the pupil of Blackstone, char- 
acterized it as ‘a fathomless and bound- 
less chaos, made up of fiction, tautology, 
technicality, and inconsistency, and the 
administrative part of it a system of 
exquisitely contrived chicanery, which 
maximizes delays and denials of jus- 
tice.’ ” 


Homestead. 


6th. In some of the states a convey- 
ance of the homestead is not valid unless 
the wife acknowledge the deed in a form 
different from that required where the 
property is not the homestead. In these 
states (Colorado excepted, 110 VU. S. 1, 
28 L. ed. 47, 3 Sup. Ct. Rep. 473) no 
requirement is made for filing notice of 
such homestead, and conveyances of the 
homestead may be invalidated even to 
the detriment of bona fide subpurchasers 
who had no notice that the property was 
in fact the homestead. 


Infancy and Lunacy. 


7th. Infancy and lunacy are facts not 
required to appear of record, yet many 
of the states permit deeds of minors and 
insane persons to be set aside even as 
against bona fide subpurchasers. The 
general rule seems to be that the person 
who buys land takes the chance that all 
the grantors in the chain of title had, at 
the time of their respective grants, ca- 
pacity to convey.® 

In most of the states it is not neces- 
sary for an infant grantor to restore the 
consideration in order to disaffirm the 
deed, unless he can be shown to have in 


91 Dembitz, Land Titles, page 425; 2 Reeves, 
Real Prop. page 1443; Sims v. Everhardt, 102 
U. S. page 300, 26 L. ed. 87; 16 Am. & Eng, 
Enc. Law, 2d ed. 288, and cases cited. 
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his possession the actual consideration 
received.® 

In some states an infant is not 
estopped from disaffirming his deed even 
where he fraudulently represented him- 
self as being of age; but in other states 
an infant may be estopped.” 

In reference to the deeds of minors, 
I think it may be safely said that the 
great majority of such deeds are usually 
made of property of small value in order 
to provide for the minor’s support, and 
such property is usually acquired through 
inheritance. In the desire to protect the 
minor, the states do not afford him any 
simple and inexpensive method of selling 
his land for his support; but he is com- 
pelled to have a guardian, and have the 
sale made under authority of court, thus 
involving attorneys’ fees, court costs, 
commissioners’ fees, and advertising ex- 
penses, which the family of the minor 
do not care to expend. It seems to me 
that the minor should be permitted to 
sell his land (at least when of small 
value) without such expenses, especially 
if the parents, or persons loco parenti, 
give their consent. 

In a few of the states the deed of an 
insane person is absolutely void, con- 
ferring no rights either at law or in 
equity. Such was the law in Alabama 
until recently changed by statute.” 

The general rule now in most of the 
states seems to be (either by statute or 
by judicial modification of the common 
law) that the deed of an insane person 
who has not been placed under guardian- 
ship, is not absolutely void, but merely 
voidable.¥ 


102 Reeves, Real Prop. page 1444; 22 Cyc. 
615 and cases cited; Putnal v. W alker, 61 Fla. 
720, 36 L.R.A.(N.S.) 33, 55 So. 844. 

11 Sims v. Everhardt, 102 U. S. 300, 312, 26 
L. ed. 87, 89; Putnal v. Walker, 61 Fla. 720, 
36 L.R.A.(N.S.) 33, 55 So. 844. See excellent 
note to Lowery v. Cate, 57 L.R.A. 684-687; 
also comment in note to Tobin v. Spann, 16 
L.R.A.(N.S.) 672. 

12 Mitchell v. Baldwin, 154 Ala. 346, 45 So. 
a Dougherty v. Powe, 127 Ala. 577, 30 So. 


18 Luhrs v. Hancock, 181 U. S. 567, 45 L. ed. ° 
1005, 21 Sup. Ct. Rep. 726; Riley v. Carter, 19 
L.R.A. 489 & note; Blinn v. Schwarz, 177 N. 
Y. 252, 101 Am. St. Rep. 806, 69 N. E. 542; 
Smith v. Ryan, 191 N. Y. 452, 19 L-.R.A.(N.S.) 
461, 123 Am. St. Rep. 609, 84 N. E. 402, 14 
Ann. Cas. 505. 
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In the states where the deed of an in- 
sane person is held voidable, and not 
void, the question has frequently arisen, 
and greatly perplexed the courts, as to 
how far a bona fide purchaser or sub- 
purchaser, without notice of insanity, is 
protected. In some states bona fide pur- 
chasers are protected.’ 

In the states where deeds by insane 
persons are absolutely void, and in some 
where the deed is merely voidable, 
neither the original purchaser nor a bona 
fide subpurchaser without notice can 
prevent the deed being set aside; for, as 
the Indiana court says, “persons are af- 
fected with constructive notice of the 
incapacity to convey of those through 
whom they claim title.” 

It has been held in Indiana that a void- 
able deed by an insane person vests the 
title to real estate in the grantee the 
same as an unimpeachable deed until dis- 
affirmed by the grantor on becoming 
sane, or by his heirs after his death; and 
that so long as he remains insane he has 
no power to affirm or disaffirm the deed. 
It is the act of disaffirmance which ren- 
ders such voidable deed a nullity, and 
consequently where a grantor continued 
insane twenty-six years after making a 
deed, upon his death the heirs had the 
right to disaffirm, and no limitations ran 
in favor of the purchaser.” 


Statute of Limitations. 


It seems to me that some reasonable 
statute of limitation should exist against 
setting aside a deed made by an insane 
person who was not under guardianship 
at the time the deed was made, especially 
in favor of innocent purchasers. The 
Alabama statute upon this question reads 
as follows: 

“Whenever any person shall in good 
faith, and for valuable consideration, 
purchase real estate from an insane per- 
son without notice of such insanity, such 
contract and conveyance shall not be 

14Johnson v. Mitchell, 146 Ky. 382, 142 S. 


W. 675; Campbell v. Kerrick, 142 Ky. 279, 134 
S. W. 186. 

15 Gray v. Turley, 110 Ind. 254, 11 N. E. 41, 
42; Galloway v. Hendon, 131 Ala. 280, 31 So. 
603; Lewis v. Blount, — Tex. Civ. App. —, 139 
S. W. 73 ew v. Fayerweather, 144 Mass. 
48, 10 N. E. 735. 

16 Downham v. Holloway, 158 Ind. 626, 92 
Am. St. Rep. 330, 64 N. E. 82. 
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void, but such insane person may re- 
cover from the vendee or those claiming 
under him, the difference between the 
market value of such real estate at the 
time of the sale and the price paid there- 
for, with interest thereon, and _ shall 
have a lien on such real estate to secure 
the same; and the purchasers from such 
vendee, without notice of the insanity of 
the original vendor, shall be protected in 
like manner and have the benefits of this 
section. 

“Except as provided in the preceding 
section, all contracts of an insane person 
are void, but he and his estate shall be 
liable for necessaries furnished him 
which may be recovered upon the same 
proof and upon the same conditions as 
if furnished to an infant.” ”” 


Torrens System. 


What I have endeavored to point out 
is that there are some very serious de- 
fects in our laws when viewed from the 
standpoint of the bona fide purchaser of 
land; these defects, and others, have 
been the causes of bringing about a de- 
sire in some states to try the Torrens 
system of registration of land titles. 
The advocates of this system claim for 
it simplicity of documents, certainty as 
to the title, and rapidity of transfer. As 
against this, the opponents say that pro- 
curing the initial registration is cumber- 
some, and the expenses are prohibitive; 
that rapidity of transfer is not realized, 
and even if realized would tend to cause 
errors, and that, instead of there being 
certainty as to the title, the system opens 
wide the door for fraud. The theory of 
its advocates is that the system will make 
title to land as easy to transfer and as 
safe to buy as shares of stock in a bank. 
They overlook one feature, however,— 


17 Code of Alabama, §§ 3347, 3348. 
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that every corporation has a financial in- 
terest in the transfer of its stock, and for 
its own protection sees that the transfer 
of its stock is valid. On the other hand, 
under our American system, neither the 
state nor the county can unconditionally 
guarantee titles (taxes must be for pub- 
lic purposes), and therefore the state and 
county, having no financial interest in 
the transfer, will not exercise the same 
supervision over the transfer as will be 
exercised by the private corporation. 
The system is designed to have pur- 
chasers act upon the mere certificate of 
a political officer——something business 
people do not usually care to do. The 
advocates of this system do not seem to 
realize the tremendous power they place 
in the hands of the registrar of titles. 
They overlook the fact that the success 
of the system depends upon the regis- 
trar’s ability to detect, without fail, 
frauds about to be perpetrated upon him, 
and absolutely relies upon his integrity, 
trusting implicitly that he will never do 
as some other public officials have done, 
—commit forgeries. 

This article has been written by one 
whose practice is devoted almost exclu- 
sively to representing the bona fide pur- 
chaser and mortgagee, and it has been 
written with the hope that it will aid in 
bringing about a greater protection to 
purchasers of land. The development 
of every community depends largely 
upon the man who buys and improves 
land and who lends money upon mort- 
gages on land, and, in my opinion, the 
rights of such people should be made 
paramount to any secret claims which do 
not appear of record. 
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“JT may be well to 
+ show what is a 
» valid life estate, 

and what effect 

restrictions im- 
* posed upon it 
‘ have in law. 
- When the grantor 

or testator for- 

bids the sale or 
‘ encumbrance of 
lh 3 the life estate, it 
makes the crate or devisee a trustee 
for himself; to take the income as bene- 
ficiary, and at the same time to hold the 
freehold, which is inconsistent with the 
legal estate granted or devised, and hence 
the grant or devise with such restriction 
is void.? 

If the power to alienate is restricted, 
the estate ceases to be an absolute one 
whether it be for life or in fee simple. 
In this respect there is no difference in 
the two legal estates ; both must be abso- 
lute or neither can exist.? 

To make such restrictions effective, 
the legal title must be vested in a trustee 
for the use of the life tenant. Property 
cannot be conveyed, by will or deed, and 
at the same time devested of the inci- 
dents of property.’ 

It was to prevent contingent remain- 
ders from being defeated by the destruc- 
tion of the preceding estate that the de- 
vice was invented of interposing trustees 


“4 McCormick Harvesting Mach. Co. v. Gates, 
75 Iowa, 343, 39 N. W. 657. 
22 Jarman, Wills, 5th ed. 538; 


Trusts, 380. 
8 Brandon vy. Robinson, 18 Ves. Jr. 429, 11 
Janvrin, 60 


1 Perry, 


Revised Rep. 226; Wellington v. 
N. H. 174. 





Law of Suretyship'and Guaranty ; Extraordinary Industrial and Interstate Contracts. 
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to preserve contingent remainders having 
a legal estate, to support the remainders 
until the happening of the contingency.‘ 


Vested and Contingent Remainders. 


A vested remainder is vested when 
there is an immediate fixed right of pres- 
ent or future enjoyment. An estate is 
vested in possession when there exists a 
present right of enjoyment. 

And again; a vested remainder is one 
which is always ready from its com- 
mencement to come into possession im- 
mediately upon the determination of the 
estate which precedes it.® 

A contingent remainder is one which 
is not ready to come into possession un- 
til the occurrence of some contingent 
event, but upon the occurrence of which 
it will become vested; but the possession 
depends upon the vesting of the title, and 
the estate will fail if the contingency 
does not occur before the event.’ 

The present capacity of taking effect 
in possession if the possession were to 
become vacant, and not the certainty that 
the possession will become vacant before 
the preceding estate determines, univer- 
sally distinguishes | a vested from a con- 
tingent remainder.® 

When the remainder is vested the es- 
tates of the life tenant and the remain- 
derman were both vested at the death of 
the testator ; the only difference between 


” 4 Bond v. Moore, 236 Tl. 576, 591, 6 N. 
E. 386, 19 L.R.A.(N‘S.) 540. 

5 Fearne, Contingent Remainders, 2. 

61 Preston, Estates, 64, 70. 

7™Doe ex dem. Mussell v. Morgan, 3 T. 
R. 764; London v. Alford, Cro. Ca. 576. 

8} Fearne, Contingent Remainders, 216; 
Challis, Real Prop. 2d ed. 64 
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the devises would be that the estate of 
the life tenant is in possession and that 
of the remainderman is in remainder.® 

So in case of a deed, when it is exe- 
cuted the particular estate and remainder 
vest at the delivery of the deed; the first 
taker is in possession and the remainder- 
man’s enjoyment is postponed until the 
preceding particular estate is ended. - 

Having thus given the distinguished 
characteristics of vested and contingent 
remainders, the destruction of contingent 
remainders can be discussed. 


Destruction of Contingent Remainders. 


A contingent remainder may be defeat- 
ed by determining the particular estate 
upon which it depends before the con- 
tingency happens whereby it becomes 
vested. Therefore, where there is a ten- 
ant for life with remainder in contin- 
gency, he may not only by his death, but 
by alienation, surrender or otherwise de- 
stroy and determine his own life estate 
before the remainder vests, the conse- 
quence of which is that he defeats the 
contingent remainder.” 

In general when the particular estate 
supporting a contingent remainder comes 
to an end before the happening of the 
event upon which such a remainder is to 
take effect, the remainder is defeated, 
whether the particular estate reaches its 
natural termination or is brought to a 
premature end by forfeiture, merger, or 
other method.” 


Exception to the Rule of Merger. 


There is an exception to the rule of 
merger of the life estate in the rever- 
sion; thus, where the life estate and the 
reversion are created in the same person 
at the same time. In such case the mer- 
ger occurs only when the one who was 
both life tenant and reversioner conveys 
to a third party, both the life estate and 
the reversion, then at once, upon the con- 
veyance to a third party, the life estate 


9] a Wills, 4th ed. 727; Challis, Real 


Prop. 

10 Phillips v, Thomas Lumber ee 04 Ky. 
445, 42 Am. St. Rep. 367, 22 S. W. 6852. 

112 Bl. Com. 121. 

12 Bond v. Moore, 236 Ill. 576, 86 N. E. 386. 
19 L.R.A.(N.S.) 540; Williams, Real Prop. 
17th ed. 413, 20th ed. "348. 
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merges in the reversion and ceases to 
exist. 

Then if the third party reconveys the 
merged estates to his grantor, then he 
— grantee and holds the fee-simple 
title 


The Intention of the Life Tenant Is no Bar 
to the Merger. 


Nor can the obvious intention of the 
life tenant to make the conveyance of his 
life estate and reversion to a third party, 
for the purpose of merging the life es- 
tate and destroying the contingent re- 
mainder, and afterwards receiving back 
an absolute and indefeasible legal title 
in fee simple, prevent such a merger by 
his acts. It makes no difference that the 
life tenant sets out deliberately to de- 
stroy the contingent remainder for his 
own benefit. On the contrary it is just 
when the destruction of the contingent 
remainder does enure to the benefit of 
the life tenant, that he takes steps to 
destroy it.!* 

The contingent remainder is fair game 
for anybody who could destroy it, 
whether for his own benefit or for the 
benefit of someone else. It was one of 
the vicissitudes to which, as a matter of 
law, the interests known as contingent 
remainders were subject. 

“When, therefore, the books speak of 
destroying a contingent remainder, they 
do not necessarily contemplate a tortious 
act. The contingent failed on the prema- 
ture removal, by a ny means, of the sup- 
porting freehold.” ! 


A Remarkable Doctrine. 


The destructibility of contingent re- 
mainders as shown in this article is the 
rule of the common law from time im- 
memorial, and is sustained by the lead- 
ing writers on real estate and by the 
judges. And it is also sustained by in- 
disputable authority that a life estate can- 


18 Challis, Real Prop. 2d ed. 126; 3 Preston, 
Conv. 3d ed. 51, 388, 491; Egerton v. Massey, 
3¢. EN. Seca 

14Faber v. Police, 10 S. C. 376; McElwee 
v. Wheeler, 10 S. C. 392. 

151 Hayes, Comgunaing, 7 ed. 118; Bond 

v. Moore, 236 Ill. 576, 86 N. E. 386, 19 L.R.A. 
(NS. 540; Madison v. Larmon, 170 Ill. 65, 
62 Am. St. Rep. 356, 48 N. E. 556. 


16] Hayes, Conveyancing, 5th ed. 118. 
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not be divested of the incidents of prop- 
erty, such as sale, encumbrance, and the 
like. However, it seems the Illinois su- 
preme court has run counter to this 
authority. In Pingrey v. Rulon, 246 IIl. 
109, 92 N. E. 592, the testator especially 
provides, “My said daughters, devisees, 
above named, nor either of them, shall 
not at any time sell, transfer, or convey 
or in any manner encumber their life es- 
tate.” Notwithstanding these emphatic 
restrictions, the court held the life estate 
valid, and ignored the restrictions on 
account of the pleadings. There is no 
authority for treating the life estate as 
valid with those restrictions.” 


A Gift Over After a Life Estate to 
Children. 


Heretofore in Illinois, it has always 
been held that a gift over, after a life 
estate, to the life tenant’s children or 
issue, or to persons specifically named 
with a gift over if such persons die be- 
fore the life tenant, gives to the children 
or issue of the life tenant, or to persons 
named to take after a life tenant, a re- 
mainder contingent upon their surviving 
the life tenant.® 

But in Pingrey v. Rulon, 246 IIl. 109, 
92 N. E. 592, under the same conditions 
the remainder is called vested, notwith- 
standing the will provides that “no one 
of my said grandchildren, devisees here- 


“172 Jarman, Wills, 5th ed. 538; + Perry, 
Trusts, 380; Blackstone Bank v. Davis, 21 
Pick. 42, 32 ‘Am. Dec. 241; Deering v. Tucker, 
55 Me. 284; Keyser’s Appeal, 57 Pa. 236; 
McCleary v. Ellis, 54 Iowa, 311, 37 Am. Rep. 
205, 6 N. W. 571; Brandon v. Robinson, 18 
Ves. Jr. 429, 11 Rev. Rep. 226; Wellington v. 
Janvrin, 60 N. H. 174; Clapp v. Ingraham, 
126 Mass. 200; Currier v. Sutherland, 54 N 
H. 475, 20 Am. Rep. 143; Johnson v. Cush- 
ing, 15 N. H. 298, 41 Am. Dec. 694. 

8 Golladay v. Knock, 235 Ill. 413, 126 Am. 
St. Rep. 224, 85 N. E. 649; Robertson v. Guen- 
ther, 241 Ill. 511, 89 N. E. 689, 25 L.R.A.(N.S.) 
887; Peoria v. Darst, 101 ii. 609. 

19 j Jarman, Wills, 4th ed. 727; Challis, Real 
Prop. 207; Phillips v. Thomas Lumber Co. 
94 Ky. 445, 42 Am. St. Rep. 367, 22 S. W. 652. 

20 Smith v. Strong, 14 Pick. 128; Barney v. 
Miller, 18 Iowa, 466; Cummings v. Black, 65 
or Bo 25 Atl. 906; Spiller v. Scribner, 36 

Tt. 245. 
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in, is to come into possession, or, in other 
words, inherit in fee simple, until July 
a2, 1925.” In another subsequent clause 
the will provides: “But said unborn 
grandchildren are to. take in fee simple 
on or before July 2 22, 1925, without re- 
gard to their age.’ These two clauses 
conclusively show that the title of the 
grandchildren cannot vest until 1925, 
making the gift over a contingent re- 
mainder. If it were a vested remainder 
the title would have vested at the same 
time of the life estates.’ 

This authority makes the gift over a 
contingent remainder by the expressed 
language of the testator. 


Description of the Realty. 


In the same case, the description of 
the real estate is as follows: “All of my 
real estate, the same being situated in 
McLean county, Illinois, and described 
as follows, to wit.” Then follows a 
minute description of his farm property, 
and nothing else. 

There were four city lots not men- 
tioned. The court says on this point: 
“The presumption is that the testator in- 
tended to dispose of all of his estate by 
his will,’ and included the lots in his 
will. 

Now the fact is this, though not 
brought out in the trial, the testator be- 
fore his death told one of the daughters 
that the four lots were not included in 
the-will, and the two daughters could do 
what they pleased with them. Besides, 
the following cases show that the four 
lots were not included and show that the 
specific description will control.” 

As to the contingent remainder, this 
case, 246 Ill. 109, overrules in effect 
Robertson v. Guenther, 241 Ill. 511, 89 
N. E. 689, 25 L.R.A.(N.S.) 887; Chapin 
v. Crow, 147 Ill. 219, 37 Am. St. Rep. 
213, 35 N. E. 536; Haward v. Peavey, 
- . 430, 15 Am. St. Rep. 120, 21 

E. 503. 
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Jury Trial in Proceeding to 
Register Land Title 


HE only direct authority upon the 

question as to the right, in the ab- 
sence of any statutory expression, to a 
jury trial in a proceeding for the regis- 
tration of a land title, is the Minnesota 
case of Peters v. Duluth, 137 N. W. 390, 
41 L.R.A.(N.S.) 1044, which holds that 
neither the registration act (Minn. Rev. 
Laws 1905, §§ 3370-3451), nor the gen- 
eral law of the state, confers any absolute 
right to a jury trial upon any of the is- 
sues that may arise in registration pro- 


F:ditorial Comment 


The right to trial by jury “‘is not given nor can it be claimed in every case 
where a person may suffer punishment or loss of property.” —Proffatt. 


ceedings. Nor does Minn. Const. art. 1, 
§ 4, providing that “the right of trial by 
jury shall remain inviolate, and shall ex- 
tend to all cases at law without regard 
to the amount in controversy,” apply to 
a proceeding under that act, to register 
a land title. 

In the able and learned opinion deliv- 
ered in this case, Justice Philip E. Brown 
says: “The statute under consideration 
is more or less similar to the registration 
acts of a number of other states, and pro- 
vides for what is commonly called the 
‘Torrens system’ of registration of land 
titles ; such system being named after Sir 
Robert Torrens, of South Australia, who 
first introduced it into use among Eng- 
lish-speaking people, though a similar 
system had been in vogue in some parts 
of the present German Empire for many 
years. Tiffany, Real Prop. p. 1101. It 
is worthy of notice, in this connection, 
that Sir Robert was not a lawyer. He 
was a collector of customs, and very 
probably he worked out his system 
through analogy to the method by which 
the government furnished a certificate as 
evidence of one’s ownership of a vessel. 

“Ohio seems to have enacted the first 
act adopting the Torrens system; but 
such act was promptly declared unconsti- 
tutional as not providing for sufficient 
notice, and for lack of judicial proceed- 
ings. State ex rel. Monnett v. Guilbert, 
56 Ohio St. 575, 629, 38 L.R.A. 519, 60 
Am. St. Rep. 756, 47 N. E. 551. Iili- 
nois came next, with an act which, after 
amendment, was declared constitutional 
in People ex rel. Deneen v. Simon, 176 
Ill. 165, 44 L.R.A. 801, 68 Am. St. Rep. 
175, 52 N. E. 910. Next came Massa- 
chusetts, with an act which was sustained 
in Tyler v. Registration Ct. Judges, 175 
Mass. 71, 51 L.R.A. 433, 55 N. E. 812; 
and then followed California, Colorado, 
Oregon, and Minnesota; the acts of the 
two former being declared constitutional 
in Robinson v. Kerrigan, 151 Cal. 40, 121 
Am. St. Rep. 90, 90 Pac. 129, 12 Ann. 
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Cas. 829, and People ex rel. Smith v. 
Crissman, 41 Colo. 450, 92 Pac. 949, re- 
spectively, and the Minnesota law being 
sustained in State ex rel. Douglas v. 
Westfall, 85 Minn. 437, 57 L.R.A. 297, 
89 Am. St. Rep. 571, 89 N. W. 175. The 
attacks upon the various acts mentioned 
were based upon one or more of the 
grounds urged in the case last cited, viz., 
denial of due process of law, violation 
of the constitutional provision relative to 
the severance of the three several de- 
partments of government, violation of 
provisions relative to the election of 
county officers, and provisions relative to 
special legislation; but in each instance, 
as above recited, except in Ohio, the law 
has been sustained. 

“It would seem that, in the course of 
the attacks upon the validity of the sys- 
tem in question as a law, the grounds of 
attack would have been exhausted, and 
that we would have some direct prece- 
dent to guide us in the instant case; but 
we have neither been cited to nor found 
any case directly in point, and must 
therefore determine the question here in- 
volved practically as of first impression, 
though not without abundant analogies 
and authorities upon the basic principles 
upon which our determination must rest. 
Furthermore, the history of the Torrens 
system, as briefly outlined above, may 
well be considered as shedding consider- 
able light upon the intent and purpose of 
the system in general and in our own 
state in particular, and as thus affording 
some assistance in determining the na- 
ture of the proceedings by which a Tor- 
rens title is perfected ; for upon such lat- 
ter consideration the vulnerability of the 
statute to the present attack largely de- 
pends. 

“One other question presents itself be- 
fore we come directly to the constitu- 
tional questions here involved, and that 
is whether, under the registration act and 
the general laws of the state, the appel- 
lant was entitled to a jury trial in the 
instant case; for if he was so entitled, no 
constitutional right to a jury that he may 
have had can have been violated by the 
statute, and there would be only a ju- 
dicial error involved in this branch of 
the case. However, we are satisfied that 
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neither such statute nor the general law 
contemplates a jury trial as a matter of 
oe 

“The next question, then, is, Does the 
constitutional provision relative to the 
right to a trial by jury apply? In Mas- 
sachusetts it has been held that the right 
to a jury trial cannot be denied in regis- 
tration proceedings, where the title to 
real property is involved (Weeks v. 
Brooks, 205 Mass. 458, 92 N. E. 45); 
but the constitutional provision in that 
state is that there shall be a right to a 
jury trial ‘in all controversies concern- 
ing property’ (Const. [Mass.] 1780, pt. 
1, art. 15), which is very different from 
the provision of our Constitution. The 
latter (article 1, § 4) provides: ‘The 
right of trial by jury shall remain invio- 
late, and shall extend to all cases at law 
without regard to the amount in contro- 
versy.’ 

“It is settled beyond question that this 
provision merely preserves the right to 
trial by jury as it existed at the time of 
the adoption of the constitutional pro- 
vision. State ex rel. Styve v. Kingsley, 
85 Minn. 215, 88 N. W. 742; State ex rel. 
Clapp v. Minnesota Thresher Co. 40 
Minn. 213, 3 L.R.A. 510, 41 N. W. 1020; 
Re Howes, 38 Minn. 403, 38 N. W. 104; 
Bruggerman v. True, 25 Minn. 123; 
Mille Lacs County v. Morrison, 22 Minn. 
178; Ames v. Lake Superior & M. R. 
Co. 21 Minn. 241; Whallon v. Bancroft, 
4 Minn. 109, Gil. 70. Said Gilfillan, Ch. 
J., in Mille Lacs County v. Morrison, su- 
pra, at page 181 of 22 Minn. after mak- 
ing an extensive review of the cases 
from this and other states, and announc- 
ing the rule as we have stated it: ‘It 
is not, of course, to be understood from 
this that the right to a jury trial will de- 
pend on the form of the action or pro- 
ceeding, or that the legislature may, by 
changing the form of the proceeding or 
remedy, take that mode of trial from 
those rights to which the Constitution in- 
tended to secure it. The Constitution of 
Vermont provides: ‘Trial of issues prop- 
er for the cognizance of a jury in the 
supreme and county courts shall be by 
jury, except when parties otherwise 
agree. This, though differently ex- 
pressed, is substantially the same as the 
provision of the Constitution of this 
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state. The supreme court of Vermont, 
discussing this clause in Plimpton v. 
Somerset, 33 Vt. 283, said: ‘All rights, 
whether then or thereafter arising, which 
would properly fall into those classes of 
rights to which, by the course of the 
common law, the trial by jury was se- 
cured, were intended to be embraced 
within this article.’ This is the best 
definition that we have found of the 
classes of cases to which the trial by jury 
is secured ; for it makes the right to such 
a trial depend on the nature and charac- 
ter of the controversy, and not on the 
form of action or proceeding in which it 
is to be determined. Again, the rule, as 
stated in Lommen v. Minneapolis Gas- 
light Co. 65 Minn. 196, 209, 33 L.R.A. 
437, 60 Am. St. Rep. 450, 68 N. W. 53, 
54, and approved in State ex rel. Styve 
v. Kingsley, supra, is that, under the 
Constitution, parties are entitled to a 
jury trial ‘in those cases in which they 
were entitled to a jury trial by the laws 
of the territory at the time of the adop- 
tion of the Constitution.’ 

“The question before us, then, is: 
What is the real nature of the proceed- 
ings under the registration act, and do 
the issues which arise therein, and, spe- 
cifically, the issue of title here involved, 
make cases, or a case, in which the par- 
ties would have been entitled to a jury 
trial prior to the adoption of the Con- 
stitution? The registration act is too 
long to set out herein; nor do we deem 
it necessary to refer specifically to its 
various provisions in detail. In discuss- 
ing the general question of the constitu- 
tionality of the Torrens laws, we have al- 
ready pointed out the general purpose of 
such laws, viz., to clear up and settle 
land titles; and there is at once suggest- 
ed the question as to what the existing 
or former remedies for this purpose 
were, the answer to which is, quieting 
title and removal of cloud. And such 
has been declared to be the nature of 
registration proceedings. See Tiffany, 
Real Prop. § 488, p. 1101; State ex rel. 
Douglas v. Westfall, 85 Minn. 437, 57 
L.R.A. 297, 89 Am. St. Rep. 571, 89 N. 
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W. 175. See also Owsley v. Johnson, 
95 Minn. 168, 103 N. W. 903, where the 
proceeding is declared to be an equitable 
one. 

“Tt is now the settled doctrine of this 
court,’ said Chief Justice Start in State 
ex rel. Douglas v. Westfall, supra, at 
page 444 of 85 Minn., ‘that the district 
courts of this state may be clothed with 
full power to inquire into and conclu- 
sively adjudicate the state of the title 
of all land within their respective juris- 
diction. The proceeding provided 


for by the act in question is such a one. 


; To hold otherwise would be to 
hold that the courts of this state cannot 
in any manner acquire jurisdiction to 
clear and quiet the title to real estate. 
‘ That the courts of this state have 
jurisdiction to so clear and quiet title by 
their decrees is no longer an open ques- 
tion in this state. We have italicized 
certain words in the above quotation. 
The chief justice was discussing the con- 
stitutionality of the registration act, with 
reference to the service of process and 
due process of law, and by the deliber- 
ate use of the analogy adopted, clearly 
indicates the court’s conception of the na- 
ture of the registration proceedings. 
However, even if we had no precedent 
to guide us, we think it clear, from a 
mere reading of the statute, that such is 
the nature of the proceeding provided 
for thereby; and, such being the case, it 
follows that the constitutional right to 
a jury trial does not apply.” 

It may be added that in Weeks v. 
Brooks, 205 Mass. 458, 92 N. E. 45, a 
proceeding for the registration of a land 
title, the court said that a jury trial where 
the title to real property is put in issue, 
is not a privilege to be granted in the 
sound discretion of the court, as in pro- 
bate appeals or issues in suits in equity, 
but is a right guaranteed by the Consti- 
tution. The right of jury trial, however, 
is expressly provided for by the Massa- 
chusetts statutes in relation to the regis- 
tration of titles. And this is true of the 
statutes of some other states. 
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Every human tribunal ought to take care to administer justice, as we look, hereafter, 
to have justice administered to ourselves.—Lord Erskine. 


Action — to compel restoration of stolen 
property. That a civil action to compel 
one accused of larceny to restore the 
value of the thing taken may be insti- 
tuted against him after the institution of 
a criminal proceeding, which may be aid- 
ed by attachment if grounds therefor ex- 
ist, is held in Downs v. Baltimore, 111 
Md. 674, 76 Atl. 861, annotated in 41 
L.R.A.(N.S.) 255. 


Animal — maiming — malice — sufh- 
ciency. Malice toward the owner is held 
in the Michigan case of People v. Tess- 
mer, 137 N. W. 214, not to be an ingre- 
dient of the offense created by a statute 
providing for the punishment of every 
person who shall wilfully and maliciously 
maim a horse of another, but it is suffi- 
cient that the maiming is wilfully done to 
make the animal work. 

Malice or wilfulness as an ingredient 
of the offense of abusing animals is 
considered in the note accompanying this 
decision in 41 L.R.A.(N.S.) 433. 


Automobile — negligent driving — lia- 
bility. It is generally held that a stat- 
ute requiring travelers when they meet 
to turn to the right has no application 
to a case where travelers meet at the 
junction of two streets, but that the rule 
of the common law applies in such case, 
and that each person must use reason- 
able care to avoid a collision, such as the 
place and circumstances require. 


In Molin v. Wark, 113 Minn. 190, 129 
N. W. 383, it is determined that a driver 
of a motor vehicle who negligently, be- 
cause of excessive speed or not having 
his machine under control, fails to keep 
to the right of the intersection of a pub- 
lic street, when turning to the right, but 
crosses to the left instead, and collides 
with another vehicle lawfully upon that 
side of the street, whose driver is free 
from negligence, is responsible for the 
consequent damages. 

In this case a special statute fixed the 
course to be observed by the travelers at 
the intersection of the highways. The 
rules of the road governing vehicles at 
the intersection of streets and when turn- 
ing across a street are discussed in the 
light of the authorities, in the note ac- 
companying the foregoing decision in 41 
L.R.A.(N.S.) 346. 


Carrier — baggage — definition — 
manuscript. That a manuscript manual . 
on Greek grammar prepared by a teach- 
er with a view to ultimate publication, 
but carried about by him to aid in his 
work of teaching, may properly be re- 
garded as baggage, is held in Wood v. 
Cunard Steamship Co. 112 C. C. A. 551, 
192 Fed. 293, which is accompanied in 
41 L.R.A.(N.S.) 371, by a note on books 
and manuscript as baggage. 


Contempt — evasive answer by witness. 
An answer by a witness to the grand 
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jury in response to a question whether 
or not he had bought liquor at a certain 
place at a certain time, “I could not say. 
Possibly I did,” is held in the Missouri 
case of Creasy v. Hall, 148 S. W. 914, 
not a contempt rendering him liable to 
summary punishment. 

The note accompanying this case in 
41 L.R.A.(N.S.) 478, treats of an eva- 
sive or false answer by a witness as a 
contempt. 


Contract — building — anticipatory 
‘breach — annulment — night. The own- 
er is held in the Tennessee case of Brady 
v. Oliver, 125 Tenn. 595, 147 S. W. 1135, 
not entitled to annul a building contract 
of which time is a material part, four 
months before the expiration of the time 
limit, because of anticipation that the 
contractor will not be able to complete 
the work in time, if the contractor is 
actively engaged in the prosecution of 
the work, with a large equipment, un- 
less it clearly appears that the contractor 
cannot perform the work within the time 
limited, and that his failure will be so 
material as to make his performance es- 
sentially different from his promise. 

The right to rescind a contract because 
of an anticipated inability of the other 
party to complete the same within the 
time limit is treated in the note which 


accompanies the foregoing case in 41 
L.R.A.(N.S.) 60. 


Corporation — bonded debt — creation 
— unanimous vote of directors. Under a 
statute permitting the creation of bonded 
indebtedness of a corporation upon the 
unanimous vote of the board of direc- 
tors, the unanimous vote of a quorum 
present at a regular meeting of the board 
is held sufficient in the California case 
of Tidewater Southern R. Co. v. Jordan, 
124 Pac. 716. 

There seem to be no other cases pass- 
ing upon this question where a unani- 
mous vote was required, but the general 
principle upon which this case was de- 
cided is sustained by the authorities, as 
appears in the note accompanying the 
foregoing decision in 41 L.R.A.(N.S.) 
130. 
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Criminal law — cruel punishment — 
vasectomy. While there has been consid- 
erable discussion of late, in legal and 
other periodicals, concerning the asexu- 
alization or sterilization of criminals or 
defectives, apparently the only reported 
decision in which the matter has been 
judicially discussed is the Washington 
case of State v. Feilen, 126 Pac. 75, 41 
L.R.A.(N.S.) 418, which holds that ster- 
ilization by means of vasectomy, which 
can be performed without pain or dan- 
ger in a few moments, is not a cruel pun- 
ishment so as to render it unconstitu- 
tional when applied to a person convict- 
ed of statutory rape. 


Criminal law — plea of nolo contendere 
— applicability. The plea of nolo con- 
tendere (1 will not contest it) is used 
in criminal cases where the accused, 
though unwilling to confess his guilt, 
does not wish to go to trial, and desires 
the court immediately to impose sen- 
tence. Although a plea of nolo conten- 
dere cannot be employed where the pun- 
ishment must be imprisonment, it is held 
in Tucker v. United States, — C. C. A. 
—, 196 Fed. 260, annotated in 41 L.R.A. 
(N.S.) 70, that it may be allowed in a 
prosecution for violation of the internal 
revenue laws, containing several counts 
in an indictment under some of which 
the punishment must or may be impris- 
onment, if under other counts the pun- 
ishment could be fine alone, since it might 
be regarded as in the nature of a com- 
promise between the prosecution and de- 
fendant. 


Deed — corporation — stockholder — 
interest. That a stockholder of a corpora- 
tion bears such financial relation to it that 
he is disqualified, on account of interest, 
from attesting as a notary a deed or bill 
of sale to which the corporation is a 
party, is held in the Georgia case of 
Southern Iron & E. Co. v. Voyles, 75 
S. E. 248, which is accompanied in 41 
L.R.A.(N.S.) 375, by a note on acknowl- 
edgment before a stockholder or officer 
of a corporation which is a party to the 
instrument. 


False pretense — obtaining property by 
check — intent to stop payment. Securing 
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property for a check which the maker 
represents is good and will be paid, 
when he in fact intends to stop payment 
upon it, is held in the Colorado case of 
People v. Orris, 121 Pac. 163, annotated 
in 41 L.R.A.(N.S.) 170, not to render 
him guilty of obtaining property by false 
pretenses, within a statute making pun- 
ishable any person who, by any false 
pretense, obtains from any other person 
any valuable thing with intent to cheat 
or defraud. 















































False pretenses — obtaining property by 
post-dated check — failure to make good. 
Obtaining property in exchange for a 
post-dated check which the maker prom- 
ises to make good when the date of pay- 
ment arrives is held in State v. Ferris, 
171 Ind. 562, 86 N. E. 993, annotated in 
41 L.R.A.(N.S.) 173, not to render him 
guilty of obtaining property by means of 
false pretenses, although he fails to do 
so, since such action cannot be predi- 
cated upon breach of a promise. 


















































Highways — passing vehicles — care. 
The law of the road relating to the pass- 
ing by one vehicle of another one ahead 
and moving in the same direction is held 
in the New Jersey case of Smith v. Bar- 
nard, 81 Atl. 734, not to relieve the 
driver of the former from the duty rest- 
ing on him of using reasonable care to 
observe and avoid other vehicles includ- 
ing those going in the opposite direction. 

The considerable body of case law re- 
lating to the rules of the road govern- 
ing vehicles proceeding in opposite di- 
rections is collected in the note which 
accompanies this decision in 41 L.R.A. 
(N.S.) 322. 





























































Highway — passing vehicles — rule of 
road — care. The rule of the road gov- 
erning vehicles proceeding in the same 
direction was considered in Hackett v. 
Alamito Sanitary Dairy Co. 90 Neb. 200, 
133 N. W. 227, annotated in 41 L.R.A. 
(N.S.) 337, holding that prior to the en- 
actment of § 147, chap. 78, Neb. Comp. 
Stat. 1911, the rule as to the rights of 
persons driving in the same direction in 
a public road or street, and seeking to 
pass each other, was that ordinarily it is 
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the duty of each driver to keep the prop- 
er side of the road, but this is not abso- 
lute. He is not bound to keep his side, 
but if he does not do so, he must use 
more care and keep a better lookout to 
avoid collision than would be necessary, 
were he on the proper side. 

In a narrow street, he must not un- 
necessarily block the way or crowd other 
travelers to one side, and he must use 
the highways in such a manner as not 
unreasonably to deprive other travelers 
of their equal right to the use of the 
street. 

These rules, however, are subject to 
exception. It is impossible to lay down 
a hard and fast rule applicable to all 
situations which may arise in the streets 
of a city; and even though a deviation 
from the rule of the road has taken 
place, the question whether the defend- 
ant or his servants have been guilty of 
negligence, or the plaintiff guilty of con- 
tributory negligence, is ordinarily one 
for the jury. 


Homestead — property used for hotel. 
That a building whose value is within 
the homestead limits, which is owned by 
a married woman and occupied by her- 
self and husband as a home, may, al- 
though it is used as a hotel or lodging 
and boarding house to aid in the main- 
tenance of the home, and the owner does 
not continuously occupy the same rooms, 
be claimed by her as a homestead, is 
held in the California case of McKay v. 
Gesford, 124 Pac. 1016, to which is ap- 
pended in 41 L.R.A.(N.S.) 303, a note 
on the right to claim a homestead in 
property used as a hotel or boarding 
house. 


Husband and wife — separation — pos- 
session of wife’s property — right to crop. 
A man who, after separation from his 
wife, retains possession of her land 
which he has been managing, is held en- 
titled, in Evans v. Watkins, 76 N. H. 
433, 83 Atl. 915, to maintain trespass 
quare clausum fregit against-one who 
enters and removes a crop under her 
authority, since, as tenant at will, he can, 
until lawfully removed, claim the crop 
even as against the owner. 











The right of a tenant at will to crops 
is considered in the note appended to 
this case in 41 L.R.A.(N.S.) 404. 


Injunction — strike — hiring employees 
to leave service. That a labor union con- 
ducting a strike to force a particular 
plant to unionize may be enjoined from 
paying employees or candidates for em- 
ployment to leave the service of the plant 
or to refrain from entering such employ- 
ment, is held in Tunstall v. Stearns Coal 
Co. 113 C. C. A. 132, 192 Fed. 808, anno- 
tated in 41 L.R.A.(N.S.) 453. 

This case is disposed of on the theory 
that where the purpose of a strike is not 
directly to benefit the strikers, as where 
it is sought thereby to coerce the employ- 
er to make his shop a union shop, the 
means used to bring the strike to a suc- 
cessful conclusion are unlawful because 
the object is unlawful, although the same 
means would be lawful if used to bring 
to a successful conclusion a strike in- 
augurated for a lawful purpose. This 
question is discussed in two notes, 17 
ee 162, and 35 L.R.A.(N.S.) 
787. 


Insurance — advice of agent and physi- 
cian — falsity — effect. If answers in 
an application for mutual benefit insur- 
ance were made in good faith under ad- 
vice of the agent and physician of the 
insurer, without intention to deceive, it 
is held in Masonic Life Asso. v. Robin- 
son, 149 Ky. 80, 147 S. W. 882, that the 
insurer cannot avoid the policy because 
of their falsity, although it put in the 
policy a provision that the agent and phy- 
sician should be regarded as agents of 
the insured. 

The question whether the medical ex- 
aminer is the agent of the insurer or of 
the insured is discussed in the note ap- 
pended to this case in 41 L.R.A.(N.S.) 
505. 


Insurance — delay in furnishing proofs 
of loss — excuse. A delay of more than 
two years before making proofs of loss 
under a life insurance policy which mere- 
ly requires such proofs to be furnished, 
without specifying the time, is held ex- 
cusable in the Indiana case of Metropoli- 
tan L. Ins. Co. v. People’s Trust Co. 98 
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N. E. 513, annotated in 41 L.R.A.(N.S.) 
285, where none of the relatives of the 
insured were present at the time of the 
death of insured, who was buried by a 
fraternal organization, and they did not 
learn of the existence of the policy until 
a few days before the proofs were fur- 
nished. 


Landlord and tenant — covenant for re- 
newal — effect of conveyance. That con- 
veyance by a landlord of the leased prem- 
ises does not relieve him from liability 
on a covenant for renewal contained in 
the lease is held in the Massachusetts 
case of Neal v. Jefferson, 99 N. E. 334, 
which is accompanied in 41 L.R.A. 
(N.S.) 387, by a note on covenant to 
renew lease as affected by a conveyance 
of the property. 


Landlord and tenant — lease pending 
lease — effect. The owner leased cer- 
tain real property for the term of 100 
years. Subsequently, before the expira- 
tion of the lease, he leased it to another 
for the term of 1,000 years; the term 
thereof commencing immediately. The 
second lease is construed, and held in 
the Minnesota case of Benjamin v. 
Northwestern F. & M. Ins. Co. 137 N. 
W. 183, to have been a grant in presenti, 
and to vest in the second lessee the con- 
trol of the property, and the right to the 
rents and profits issuing therefrom. 

The effect of a second lease before the 
expiration of the term of a prior lease 
to a third party is treated in the note 
appended to this decision in 41 L.R.A. 
(N.S.) 395. 


Landlord and tenant —— partial eviction 
— suspension of rent — waiver. A tenant 
of a dwelling and yard is held in the 
Michigan case of Kuschinsky v. Flani- 
gan, 136 N. W. 362, not to waive his 
right to insist on a suspension of rent on 
account of a partial eviction consisting 
of using the yard to store materials while 
remodeling a building on the rear of the 
lot, and permitting tenants of such build- 
ing to pass over the yard after the alter- 
ation is completed, by remaining in pos- 
session of the dwelling and paying rent 
for a time. 
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The effect of partial eviction upon lia- 
bility for rent is discussed in the note 
accompanying this decision in 41 L.R.A. 
(N.S.) 430. 


Mechanics’ lien — alteration of building 
— removal — effect. A lien for the la- 
bor and materials used in making an al- 
teration to a building which is put to use 
as altered is held in the California case 
of Pacific Sash & D. Co. v. Bumiller, 
124 Pac. 230, not destroyed by the re- 
moval of the alterations and restoration 
of the building to its original state. 

The cases on removal, removability, or 
destruction of an improvement as affect- 
ing a mechanics’ lien on the property 
improved, are collected in the note ap- 
pended to the foregoing decision in 41 
L.R.A.(N.S.) 296. 


Mechanics’ lien — public building. In 
the absence of a statute in express terms 
authorizing it, it is held in the Oklahoma 
case of Hutchinson v. Krueger, 124 Pac. 
591, that there can be no mechanics’ lien 
on the public buildings of a state, or the 
subdivision thereof, since such lien would 
be contrary to public policy and incapable 
of enforcement. 

The recent decisions as to mechanics’ 
liens on public property are contained 
in the note accompanying this case in 
41 L.R.A.(N.S.) 315, the earlier adjudi- 
cations having been considered in notes 
in 35 L.R.A. 141, and 20 L.R.A.(N.S.) 
261. 


Municipal corporation — commission 
government — constitutionality. The re- 
quirement of Minn. Const. art. 4, § 36, 
that home-rule charters must provide for 
a “mayor or chief magistrate and a leg- 
islative body,” is held in State ex rel. 
Simpson v. Mankato, 117 Minn. 458, 
136 N. W. 264, annotated in 41 L.R.A. 
(N.S.) 111, not of itself to import such 
a severance of the several departments 
of municipal government as to preclude 
the legislature from authorizing cities 
and villages to adopt the commission 
form of government, wherein the mayor 
is vested with legislative functions and 
the council is given other than legislative 
powers. 
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But it is further decided that Minn. 
Const. art. 3, providing that the powers 
of government shall be divided into ex- 
ecutive, legislative, and judicial, etc., 
does not apply to municipal govern- 
ments; and neither its expressed intent 
nor its spirit can be read into Const. art. 
4, § 36, so as to extend the limitation 
imposed by the latter on the form of mu- 
nicipal government, and thereby make it 
coextensive with the limitation imposed 
by the former upon the form of state 
government. 


Physician — failure to consult parents — 
effect. The novel question of the liabil- 
ity of a physician for performing a sur- 
gical operation on a minor without the 
parents’ consent was considered in the 
Michigan case of Luka v. Lowrie, 136 
N. W. 1106, 41 L.R.A.(N.S.) 290, hold- 
ing that a surgeon is not liable for am- 
putating the foot of a child without ob- 
taining the consent of its parents, where 
the foot has been crushed and instant 
action may be necessary to save life, 
while the parents cannot be consulted 
without delay. 

There seems to have been but one ear- 
lier decision on this point. 


. Railroad — highway crossing — flagman 
— duty. Under an ordinance requiring 
a railroad company to keep a flagman, 
night and day, at a particularly danger- 
ous crossing, over a much used thorough- 
fare, it is held in Roby v. Kansas City 
Southern R. Co. 130 La. 880, 58 So. 696, 
to be the duty of the flagman to keep 
himself in the place where those intend- 
ing to use the crossing would expect to 
find him, and, being there, to keep on 
the alert, so as to be able, from the prop- 
er place and within the proper time, to 
give the warning expected of him, and 
to stop the trains, or the citizens, or both, 
as occasion may demand. 

The conduct of a flagman or his ab- 
sence from his post as affecting liability 
for an injury at the crossing, is treated 
in the note accompanying the foregoing 
case in 41 L.R.A.(N.S.) 355. 


Records — confidential communications. 
A taxpayer is held in Re Egan, 205 N. 
Y. 147, 98 N. E. 467, to have a right to 
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inspect the papers on which commission- 
ers acted in awarding a public contract 
to a bidder who was not the lowest, al- 
though they include private and confi- 
dential communications, under a statute 
providing that all contracts or other pa- 
pers connected with or filed in the office 
of any commission acting for any munici- 
pality are public records, open to the 
inspection of any taxpayer. 

The recent cases on the right to in- 
spect public records relating to public 
contracts are gathered in the note ac- 
companying the foregoing decision in 
41 L.R.A.(N.S.) 280, the earlier adjudi- 
cations having been collected in a note in 
27 L.R.A. 82. 


Schools — failure to send child — teach- 
ing at home. What instruction consti- 
tutes compliance with a compulsory edu- 
cation statute was considered in the 
Washington case of State v. Counort, 69 
Wash. 361, 124 Pac. 910, annotated in 
41 L.R.A.(N.S.) 95, holding that at- 
tempted instruction at home does not, un- 
less a regular school is maintained there, 
comply with a statute requiring parents 
or guardians to send their children to 
public or private schools. 


Specific performance — reservation of 
burial ground — effect. The right to spe- 
cific performance of a contract to con- 
vey real estate as affected by an attempt- 
ed reservation of a cemetery or burial 
plot was considered in Bluegrass Realty 
Co. v. Shelton, 148 Ky. 666, 147 S. W. 
33, 41 L.R.A.(N.S.) 384, holding that 
specific performance will not be enforced 
of a contract to purchase a tract of land 
for subdivision into town lots, if the 
deed tendered reserved a parcel for a 
burial ground not mentioned in the title 
bond, since such reservation would ma- 
terially affect the value of the property. 

This exact question seems to have been 
passed on in but one earlier case. 


Statute — directors’ liability — extra- 
territorial enforcement. The enforceability 
in another state of a statute requiring a 
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corporation to file an annual statement 
showing its financial condition, and mak- 
ing its officers individually liable for its 
debts in case of default, is held in the 
Kansas case of Great Western Machin- 
ery Co. v. Smith, 87 Kan. 331, 124 Pac. 
414, not to be affected by the fact that 
the courts of the state enacting it have 
characterized it as penal in connection 
with the rule of strict construction, and 
with the application of a statute of limi- 
tations upon actions to recover a penalty. 

The extraterritorial enforcement of 
the statutory liability of directors of cor- 
porations is discussed in the note accom- 
panying this decision in 41 L.R.A.(N.S.) 
379. 


Water — appropriation — current as 
appurtenant. No case other than Schodde 
v. Twin Falls Land & Water Co. 88 C. 
C. A. 207, 161 Fed. 43, 41 L.R.A.(N.S.) 
101, which was affirmed by the Supreme 
Court of the United States in 224 U. S. 
107, 56 L. ed. 686, 32 Sup. Ct. Rep. 470, 
appears to have decided the right of an 
appropriator of water to use the current 
of the stream. It holds that the right to 
the current of a stream is not appurte- 
nant to the right of appropriation and 
diversion of water therefrom, although 
it may be necessary to make the appro- 
priation right conveniently available. 


Water — boundary rivers — concurrent 
jurisdiction — regulation of fishing. Under 
the concurrent jurisdiction over bound- 
ary rivers conferred upon a state by Con- 
gress, it is held in the Iowa case of State 
v. Moyers, 136 N. W. 896, that it may 
punish one for fishing with nets without 
its license, on the portion of the river 
within the territorial jurisdiction of the 
neighboring state, although he has a li- 
cense from the latter state. 

The recent cases on the question as to 
jurisdiction over boundary rivers are col- 
lected in the note appended to this de- 
cision in 41 L.R.A.(N.S.) 366, the ear- 
lier adjudications having been presented 
in a note in 65 L.R.A. 953. 





Recent English and Canadian Decisions 


Bonds — validity as affected by incapac- 
ity of mortgage trustee. The rights, in a 
proceeding to wind up the affairs of a 
corporation, of holders of its bonds se- 
cured by a trust mortgagee, are not af- 
fected by the circumstance that the mort- 
gagee and trustee under the mortgage 
deed is a foreign corporation never li- 
censed to do business within the juris- 
diction, and hence incompetent to acquire 
or hold property; since, the company 
having agreed to give security to the 
bondholders, equity will treat that as 
done which was agreed to be done. Har- 
rison v. Nepisiguit Lumber Co. 41 N. 
B. 1. 


Death — liability of municipality for 
death caused by burning of lockup — suf- 
ficiency of proof to establish negligence. 
Evidence that during the absence of the 
constable a fire started in the cell of the 
lockup of a rural municipality, in which 
two prisoners were confined, in or near 
which there was no stove, fire, or fur- 
nace, and the occupants of which had 
been searched for matches, fails to estab- 
lish that the death of one of them was 
in any way attributable to or materially 
contributed to by any negligent act or 
omission on the part of the municipality. 
McKenzie v. Chilliwack Twp. [1912] 
A. C. 888. 


Deed — exception or reservation — con- 
struction. A decision of the Ontario 
courts, heretofore noted in this column, 
to the effect that the reservation in a 
deed, made at a time when natural gas 
was not regarded as having commercial 
value, of “all mines and quarries of 
metals or minerals, and all springs of 
oil on or under said land, whether al- 
ready discovered or not,” does not in- 
clude natural gas, is affirmed in Barnard- 
Argue-Roth-Stearns Oil & Gas Co. v. 
Farquharson [1912] A. C. 864. 


Easement — right of way — alteration 
of user — increase of burden. A right of 
way granted for general purposes is not 
to be restricted to access to the land 
merely for such purposes as were rea- 
sonably required at the date of the grant; 
therefore a right of way for general pur- 


poses to a private dwelling house is not 
affected by the house being turned into 
a hotel. White v. Grand Hotel, East- 
bourne, Ltd. [1913] 1 Ch. 113. 


Executors and administrators — liability 
of decedent’s estate on contract to pay an- 
nuity “so long as I can.” An interesting 
point is involved in Chisholm v. Chis- 
holm, 46 N. S. 27. A decedent had 
promised to pay to the wife of a deceased 
son a specified sum of money per annum, 
payable quarterly in advance, “so long 
as I can do so, whilst you are self-de- 
pendent,” provided that she would agree 
to place her daughter in a certain educa- 
tional institution and allow her to re- 
main there until she had finished her edu- 
cation; and provided that she would con- 
sent to decedent being appointed guard- 
ian as a guaranty that the granddaugh- 
ter would be permitted so to remain. It 
was held, by a divided court, that the 
contract being one to pay money, and 
lacking the element of personality, was 
not terminated by deceased’s death, but 
continued as against his executors; that 
there was no ground for inferring that 
the decedent or his _ representatives 
should be the sole judges of ability to 
pay or that the words “whilst you are 
self-dependent” had reference to the life- 
time of the testator. 


Fraud — duty of person entering into 
contract to disclose insolvency. That a per- 
son entering into a contract is under no 
obligation to disclose his condition as to 
solvency, is held in China Mut. Ins. Co. 
v. Pickles, 46 N. S. 1. 


Principal and agent — liability of princi- 
pal for agent’s fraud. That a principal is 
liable for the fraud of his agent com- 
mitted while acting within the scope of 
his authority, although the agent appro- 
priated to himself the fruits of the fraud, 
is held in Lloyd v. Grace [1912] A. C. 
716, which explains an earlier English 
decision, which seems to lay down the 
proposition that a principal is not liable 
unless benefited by the fraud, as holding 
merely that he is not liable unless the 
act is committed within the scope of the 
agent’s employment. 
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Some strange th 


— transcend our 


wonted themes—Vaughan. 


Roses Red and White. The other day 
the press spoke of two peculiarly inter- 
esting ceremonies in Pennsylvania, 
where ground rent was paid, according 
to stipulation, in roses. These yearly 
ceremonies are an echo of old feudal cus- 
toms. 

Many years ago John Casper Wister 
deeded the ground on which the Tulpe- 
hocken Reformed Church now stands, 
according to a Myerstown, Pennsylvania, 
despatch, stipulating in the grant that 
payment of one red rose in June be re- 
quired. The grant was subsequently 
discovered to contain rich deposits of 
limestone, with the result that the stone 
quarried has made the church one of the 
richest in the country. Several years 
ago the Wister descendants, who live in 
Philadelphia, presented the congregation 
with an organ, for which one white rose 
in June must be paid annually, and the 
Feast of the Roses is an interesting event 
in that church. 

Baron Henry William Stiegel, who 
came to America from Germany and was 
the founder of the borough of Manheim, 
Pennsylvania, for the site of the Zion 
Lutheran Church, stipulated as did Wis- 
ter, that the yearly rent should be a red 
rose, and the rent is much overpaid every 
year, when the congregation files past 
the altar on leaving the church and each 
member drops a red rose within the chan- 
cel railing. 


Did Not Answer. The conservatism 
of the law as it is practised in Philadel- 
phia received an illustration recently in 
the loud summons by the clerk of the 
court to William Penn, Richard Penn, 


and John Penn to appear in court in or- 
der that a certain title to land of which 
they were the original grantors could be 
cleared of an encumbrance. 


No one suggested to his Honor, the 
president judge of common pleas No. 4, 
that William Penn has been dead 200 
years, and his sons, Richard and John, 
nearly as long. There was no need of 
such a suggestion. Everyone within 
hearing of the clerk’s voice knew that it 
was a vain show and an empty form 
that was proceeding before their eyes. 
Through the idle crying of the names of 
men two centuries dead the demands of 
the law were satisfied and a title was 
cleared. 


Rapid Exit. Judge Parry’s book, 
“Judgment in Vacation,” is full of good 
stories. He explains that, before leav- 
ing the bench, he always makes a point 
of inquiring whether anyone has any 
special application to make. It seems 
that in his early days, a man applied the 
first thing in the morning, and com- 
plained that he sat the whole of the pre- 
vious day in court. Judge Parry in- 
quired, “Why did you not apply to me 
at the end of the day?” “I was just 
getting up to speak,” said the man, “but 
you was off your chair and bolted 
through your door like a blooming rab- 
bit.’—London Law Notes. 


The Iron Hand of the Law. William 
and Joe, young men living in a West 
Tennessee county, justice of the peace 
and constable, respectively, of the civil 
district in which they live, mustered a 
few of the youngsters of their immedi- 
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ate neighborhood one night in the winter 
of 1902, and the party, bent on fun, pro- 
ceeded to Mr. D’s, a neighbor living on 
the opposite side of the little creek that 
runs through the narrow bottom between 
the hills. When they reached the usual 
place of crossing the creek, they found 
the “old gum log” under water from the 
rain of the previous evening. The party 
was to be a “storm” affair, and not wish- 
ing to make known to Mr. D. their in- 
tentions, they quietly concluded to cast 
lots as to who should furnish ways and 
meéans for crossing the little river. Joe 
and Sallie drew the unlucky cards and 
at once proceeded to the barn lot of Mr. 
N., only a short distance from the creek. 
There they procured a gentle horse and 
in twenty minutes the entire party were 
on the “storm” side of the water. When 
a few minutes later Joe and Sallie re- 
turned to the horse lot with the horse, 
they found Mr. N. at the gate with shot- 
gun in hand. They were released on 
bond for their appearance for trial before 
Esq. William the next day at 1 Pp. M. 
Promptly at the appointed hour the next 
day the case was called and both parties 
announced ready for trial. Mr. N. took 
the witness stand and positively identi- 
fied Joe and Sallie as the parties guilty 
of stealing his horse the night before. 
Thereupon Sallie, with fear and tremb- 
ling, rose to her feet, pleaded guilty, and 
invoked the court’s leniency in behalf of 
both herself and Joe. The court then 
summed up his finding as follows: 

“You, Joe, you and Sallie has been 
guilty of a mighty bad crime. Youse 
ortn’t to have done it. I find you, Joe, 
$2 and you, Sallie, 50 ct. The cost will 
hev to be paid out uv the finds. You jist 
hand me a dollar for trin’ the case, Joe, 
and you keep a dollar, your Constable 
fee, and let Sallie keep 50 cts. as her 
witness fee agin both uv you. Accordin’ 
to law the prosecutor aint allowed noth- 
in’. Defendants is discharged.” 


Not a Judge of Wool. Robert Morris, 
the colored lawyer of the Boston bar, 
while defending a colored dressmaker, 
charged with stealing silk from her cus- 
tomers and substituting for it a poorer 
material, cross-examined the principal 
witness, a lady, who declared emphatic- 
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ally that she could tell the value of silk 
within 25 cents a yard. Knowing that 
it is difficult for white people to distin- 
guish one colored person from another, 
Morris asked the lady if she could recog- 
nize the colored man who had brought the 
bundle to her. “No,” she answered; “I 
think that all colored persons look alike 
to me.” “Oh, they do, do they?” re- 
joined Morris; “we'll see,” and he asked 
several colored men to rise. ‘Now, mad- 
am,” he continued, “look at me and then 
at these gentlemen, and tell the court 
whether you can tell us apart.” “I don’t 
see much difference,” replied the lady; 
“perhaps by studying you all I might; 
but your heads are all shaped alike, and, 
except that some are darker than others, 
I find it hard to distinguish one from 
another.” “Now, madam,” said Morris, 
with a triumphant air, “do you mean to 
swear, after telling the jury that you 
can judge of the value of silk within 25 
cents a yard, that you can’t tell the differ- 
ence between Mr. Johnson here and me?” 
“She regards herself as a judge of silk, 
not a judge of wool,” interrupted the 
prosecuting attorney. The court laughed, 
as did the spectators—Argonaut. 


What's Ina Name? John Doe, hav- 
ing taken a recent bar examination, was 
asked by his friend Richard Roe how 
he came out, to which Doe replied: 

“Well, I wrote Little on Mortgages 
and Trust Deeds, Moore on Facts, and 


Long on Domestic Relations. I Fell on 
Guaranty and Suretyship and was Fuld 
on Police Administration, but Keener on 
Corporations. I got Wise on American 
Citizenship, but was Poor on Referees 
under the Code System. My Spelling 
on Trusts and Monopolies ranked me 
High on Injunctions and May on Insur- 
ance. I took a Knapp on Partition, was 
Tarde on Penal Philosophy, but started 
the Ball on National Banks and did my 
Best on Evidence. I was Hale on Torts, 
turned Gray on the Rule against Perpetu- 
ities, got Dropsie on Roman Law of Tes- 
taments and pulled through by a Hare 
on Contracts.” 


A Choctaw Technicality. The rules of 
logic along which the up-to-date lawyer 
moves to gain for his client the popular 














technical acquittal, says the New York 
limes, are evidently based upon some 
fundamental element in human charac- 
ter, if we are to judge from the state- 
ment of an old and supposedly simple 
Indian in the court room at the capital 
of the Choctaw nation. 

The Indian was on trial for the mur- 
der of his wife back in the wild country. 
The prosecutor, in his own mind, was 
sure of the prisoner’s guilt, but it was 
another matter to prove the charge. He 
knew that the Indian would not tell a 
direct lie, so he questioned him point- 
edly and relentlessly. But the old fellow 
was wily and elusive, managing to turn 
and twist out of all of the tight places 
into which the legal gentleman’s shrewd 
queries put him. 

At last the inquiry reached a point 
where the prosecutor put a question in 
such a manner that the Indian—as far 
as the spectators were able to anticipate 
—had to either admit or deny the shoot- 
ing, and with it, of course, the murder. 
He proved quite equal to the occasion, 
however. 

“No kill um,” he explained, impassive- 
ly, “shoot um in the side; she lay down 
behind log, one—two—three—day ; side 
spoil. That kill um.” 


Curious Old Bequests in England. An- 
cient bequests for having bells rung and 
beacons lighted for the purpose of guid- 
ing travelers by night are said in the 
London Telegraph to be quite numerous 
in England, and, this is not to be won- 
dered at when one considers the apolo- 
gies for roads and the absence of fences 
in the “good old times.” 

Among the curious legacies is one 
which provides for the holding of a plot 
of land rejoicing in the name of “Petti- 
coat Hole” at Stockton-on-the-Forest, in 
Yorkshire, on condition of providing a 
poor woman with a petticoat once a year. 

In the old days, when rushes were 
strewn on the floor in lieu of carpets, 
many persons left bequests of money and 
land for providing rushes for the floors 
of churches. Their use, of course, has 
long been discontinued, but in certain 
places the church wardens attend to the 
preservation of their rights by cutting a 
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little grass each year and strewing it on 
the church floor. 

But perhaps one of the most eccentric 
bequests was that of a certain John 
Rudge, of Trysull, Staffordshire, who 
left a pound a year for a poor man to go 
round the parish church while the ser- 
mon was being preached, awakening the 
slumberers, and incidentally to eject any 
stray dogs that might invade the sacred 
premises. 


Wanted a Lawyer. The following 
paragraph is going the rounds of the pa- 
pers: 

“Well,” said the young lawyer, after 
he had heard his new client’s story, “your 
case appears to be good. I think we can 
secure a verdict without much trouble.” 

“That’s what I told my wife,” said the 
man, “and yet she insisted at first that 
we ought to have a first-class lawyer.” 

This item was recently paralleled in 
the experience of a reader of CASE AND 
CoMMENT who was at a neighboring 
town on some legal business, when a man 
living at that place handed him an ac- 
count to collect and said he wanted him 
to get the money at once, and that if he 
did not do so in two weeks’ time that he 
would “give the account to a lawyer to 
collect.” 


Too Much Reform. A California law- 
yer writes as follows: “Please discon- 
tinue my subscription to the L.R.A. un- 
til further order; I am going to leave 
this place, and do not know just where 
I will go, so cannot pay you until I get 
to a place where they do not have com- 
mission form of government and a 
preacher for mayor and a lot of deacons 
for councilmen; but send along your bill 
so that I may know what I owe and I'll 
pay you as soon as possible, and renew 
my sub.” 


His First Case. “I committed assault 
and battery on the opposing counsel in 
my first case,” says Judge Matt G. Rey- 
nolds in an interview in the St. Louis Re- 
public. “More years ago than I care to 


remember, I was reading law in the office 
of Judge Robinson at Bowling Green, 
Missouri. 
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“One morning Judge Robinson told me 
to go over to Ashley, which was’ 12 
miles away, and appear in a suit to re- 
plevin a team of mules. Some careless 
citizen had driven away with a span of 
Pike county’s famous product and the 
owner was seeking to replevin them. I 
rode over on a sway-backed mare and 
hitched her in front of a general store 
over which the local dispenser of justice 
had his office. 

“We went to trial before the justice 
of the peace. Six men constituted the 
jury. We tried the case and the jury 
went out. I dropped downstairs and sat 
down on a cracker box in the grocery. 
While I was sitting there a homespun 
citizen came up andsat down by me. 

“*They’ve put up a job on you,’ he 
whispered, waving his hand toward the 
upper room. 

“ “How do you know?’ I asked. 

“*T know all right,’ mumbled my in- 
former, ‘and it’s all right where I got it. 
You are a goin’ to lose this case.’ 

“He knew all right. The jury hung. 


The justice sent them back, but they 
held out. Then I got up and asked that 
they be dismissed, a new jury impan- 


eled, and the case immediately retried. 
The opposing counsel did not seem to 
care. . 

“*Tudge,’ said I, ‘if the court please, I 
would like to have the constable warned 
that we do not want a plugged jury this 
time.’ 

“The opposing counsel got up and be- 
gan to sputter. The court looked 
shocked and the constable looked at a 
knothole in the door. 

“*The jury was not plugged, sir,’ 
yelled the honorable opposing counsel. 

“*All right,’ said I, ‘but I know it 
was.’ 

“You, sir,’ he said, ‘are a liar, sir.’ 

“Then, just then, I hit him a wallop 
with the Revised Statutes of the state 
of Missouri. The book was bigger and 
heavier than a copy of the statutes is 
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now. We went one fast round before 
the constable and the justice could sepa- 
rate us. They gave me a new jury and 
we went into trial again. This time I 
won. 

“Old Judge Robinson was sitting in 
the office when | got back. He looked 
over his glasses as I came in. 

“*Well, did they beat you?’ he asked. 

“No, sir; they did not,’ said I, ‘they 
didn’t beat me and they couldn’t lick me. 
I won.’ 

“Robinson was surprised a little. He 
had no idea of going over to Ashley him- 
self. He expected to lose the case and 
appeal to the circuit court.” 


Romeo and Juliet in Court. Municipal 
Judge Caverly’s bench, says the Chicago 
News, was transformed into a balcony 
for a novel production of “Romeo and 
Juliet” in the Desplaines street court, 
and, with the assistance of a canary bird, 
the tragedy of the Shaksperean produc- 
tion was averted. 

Juliet Lockwood, eighteen years old, 
was the complainant against her sweet- 
heart, Romeo Savaria, twenty-four years 
old. Juliet owned a canary bird. Romeo 
took a fancy to the bird and became so 
attached on one occasion that he forgot 
to let go. Juliet had Romeo arrested. 

“It’s a beautiful bird,” said Romeo, 
in court, lifting his eyes to where Juliet 
sat in the witness chair, gazing down at 
him after the fashion of Miss Marlowe. 
“T have known Juliet for a long time. I 
love her, Judge. I thought I had a right 
to the bird. It was a big surprise when 
she had me arrested.” 

“T can’t part with my canary,” said 
Juliet. “It sings so sweetly.” 

“Well, which do you want?’ asked 
Judge Caverly, “Romeo or the canary ?” 

“Both,” blushed Juliet. 


“Then I give the bird to Juliet,” de- 
cided the Judge, “and give Juliet to Ro- 
meo. Case dismissed.” 
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A Lease for a Thousand Years 


ROBABLY the 
longest lease in 

; recorded legal 
’ history, and the 
- only one of its 
kind, certainly, in 
this country is 
that held on the 

_ property at 69 
: Court street, cor- 
ner of Cornhill, 
Boston, Massa- 
This lease has just been com- 


chusetts. 
promised, in order to clear title to the 
property. 

According to the terms of this extra- 
ordinary lease, executed in 1817, the rent 
must be paid in “Russia oid sables iron,” 


to be delivered on the premises “in four 
quarterly yearly payments.” The first 
was due March 1, 1817. The lease was 
given originally by David Sears to Uriah 
Cotting, and one of its provisions stipu- 
lated that in case he fell in arrears the 
lessee should pay five pounds of Russia 
old sables iron for every day of delin- 
quency. 

Once there was a dispute over the 
price of the iron between the lessor and 
lessee, and Cotting dumped the whole 
10 tons in front of the “Beacon Street 
House,” in which Sears lived. The two 


men were brothers-in-law, but they be- 
came involved in much trouble on ac- 
count of the stipulation of this lease. 
The place was designated at that time as 
72-74-76 Market street. The lease, 
which was a very long document, filled 
with quaint and unnecessary verbiage, 
ended as follows: 

“To have and to hold the said prem- 
ises to the said Uriah Cotting, his heirs 
and assigns for the term of one thousand 
years. Signed, sealed, and delivered in 
the presence of Ben Gorham, William 
Prescott, Samuel D. Parker, David 
Sears, Uriah Cotting.” 

The place until recently was owned by 
the heirs of Robert M. Lilley, who, with 
his father, conducted a crutch, cane, and 
umbrella store there from 1848 until 
their death. For a number of years in 
modern times Alfred Bamber & Com- 
pany conducted a gentlemen’s furnishing 
goods store there, and they held a sub- 
lease of the premises. Mr. Bamber had 
a sign made, calling attention to the 
terms of the lease which he hung over 
the sidewalk. He also kept a huge red 
umbrella there as a reminder of the 
original business conducted there. 

This strange lease was the subject of 
litigation which has furnished precedents 
for the legal world. Trouble began when 
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the old sables iron began to go out of 
the market. David Sears died and the 
heirs bitterly contested the terms of the 
lease as illegal. They wanted more rent 
for the property, but could not obtain it. 
The tenant, in lieu of the iron itself, 
kept on offering the last price of Russian 
old sables iron. 

It was contended in the suit which the 
Sears heirs brought that, as the iron was 
not furnished them, as stipulated in the 
lease, the instrument was invalid. But 
the supreme court held that the last 
price of the iron, when it went out of 
the market, was the right equivalent, and 
that was what the tenant should pay. 
This decision was of such importance 
that it was said to be studied in all the 
law schools of the country. 

It is declared that while there are a 
few leases in England running’ for a 
thousand years, there is none in the 
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United States except the Sears-Cotting 
lease. The longest period for, which 
leases are generally given is for ninety- 
nine years. There are also a few c 1rious 
leases in Boston, in which the rental is 
payable in hay and grain, and one; lease 
in Pennsylvania, payable to a Fhode 
Island heir, in a certain kind of red roses. 
This latter, however, was to a church, 
and is more of a sentimental document 
than hard business. 

The Sears building covered by this 
lease was destroyed by fire in 1848 and 
was rebuilt the same year. It is known 
as the “Sears Block.” Mr. Sears was a 
character, and the other properties in 
which he was interested, all in the same 
neighborhood, are covered -by peculiar 
leases. One occupied by Colonel Henry 
Walker, on the opposite corner from the 
Sears Block, was erected on ground 
which had a 99-years lease and the rent 
was payable in corn. 


Nay, more; our great shield of constitutional rights has 
been, by the fourteenth amendment, lately brightened and 
polished so that it blazes before the face of injustice as did 
the shield of Richard Coeur de Lion when he flashed it in 


the face of the Saracen. 


It is the eternal principle, new and 


old, old and new, and I speak with reverence when [ say it 
might be said of it, “Before Adam was, I am,” that no 
citizen’s property, -to_ the least pin’s worth, shall be taken 
from him for any public use or private purpose without due 


compensation. 


For private purposes not at all. 


For pub- 


lic purposes only upon compensation.—Benjamin F. Butler. 





“The Two Hague Conferences.” By Joseph H. 
Choate. (Princeton University Press, Prince- 
ton, N. J.) $1 net. 

Two lectures delivered by Mr. Choate at 
Princeton are presented in this book to the 
wider public to which the printed word ap- 
peals. 

As intimated in the introduction by Pro- 
fessor James Brown Scott, “the author is a 
man of wide experience and balanced judg- 
ment, familiar with the development of inter- 
national law and the methods of diplomacy, 
and writes with first-hand knowledge of the 
subject.” 


He has presented “the larger and enduring 
results of the Conferences as he looks back 
upon them after years of thought and reflec- 


tion.” They represent a new era in the de- 
velopment of international law, and it neces- 
sarily follows that the publication of a work 
showing their nature, their procedure, and their 
results constitutes a valuable historical, legal, 
and public service. 


“Hahn’s Corporate Parliamentary Rules.” By 
Benjamin W. Hahn. (David R. Faries, Dis- 
tributor, 814 Central Bldg., Los Angeles, 
Cal.) $2. 

These rules are compiled solely for meet- 
ings of stockholders and directors of corpora- 
tions organized for profit. While many pub- 
lications exist, containing rules of order for 
governing the deliberations of 
bodies, as well as meetings of a social or polit- 
ical nature, this is the first attempt to pre- 
sent a set of rules that as a whole can be 
applied to the meetings of corporations. They 
are adapted to all corporations organized for 
profit in any state or territory of the Union. 


“The Stock Exchange from Within.” By Wil- 
liam C. Van Antwerp. (Doubleday Page & 
Co., New York.) $1.50 net. 

These pages reflect the thoughts of a busy 
stockbroker who, in a clear and straightfor- 
ward manner, has discussed the Stock Ex- 
change from a friendly standpoint, and has 
cited various legal and historical precedents, 


legislative 


as well as introduced many quotations from 
the writings of the world’s foremost econo- 
mists. 

This book—the first of its kind to appear 
in the country—is at once a defense of a 
great institution and a challenge to its critics. 
The author invokes the American spirit of 
fair play, and asks the public to disregard 
the utterances of demagogues and self-seekers, 
and to consider facts. He urges that the 
public, before jumiping to the conclusion that 
“short selling” is immoral, or that speculation 
should be restrained by law, or that the Stock 
Exchange should be incorporated, or that an 
unholy alliance exists between the Exchange 
and the banks, at least read the other side 
of the question. 


“The Old Law and the New Order.” By George 
W. Alger (Houghton, Mifflin Company, Bos- 
ton). $1.25 net. 

This volume consists of a series of papers 
heretofore published by the author in various 
magazines, or read by him before learned 
bodies. The administration of justice is con- 
sidered under such titles as “The Courts and 
Legislative Freedom,” “Treadmill Justice,” 
“Criticizing the Courts,” “American Discon- 
tent with Criminal Law,” and “The Police 
Judge and the Public.” Industrial questions 
are considered in addresses on “The Ethics 
of Production” and “The Law and Industrial 
Inequality.” Another article deals with the 
principle of punishing corporations for mis- 
conduct. 

Mr. Alger is a clear and original thinker 
and an instructive writer. It is fortunate that 
these fugitive papers have been gathered to- 
gether and made accessible to students of our 
present industrial and social conditions, and 
to those especially interested in the work of 
our courts. 


“Mishnah (Baba Meziah).” A Digest of the 
Basic Principles of the Early Jewish Jurispru- 
dence. Translated and annotated by Hyman 
: —— (G. P. Putnam’s Sons, New York). 
$1.50. 
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’ This work is an attempt to acquaint the 
reader with the fundamental principles of law 
laid down in that part of the Mishnah desig- 
nated as the Baba Meziah (Middle Gate.) It 
is a treatise dealing with the acquisition and 
transfer of title to personal property. As far 
as possible, a literal translation of the origi- 
nal text has been adhered to. 

Of the numerous rules and theories of law 
laid down in works other than the Mishnah, 
such as tend to convey a thorough compre- 
hension of the Mishnaic principles have been 
given in the annotations. 

In the appendix is given a compendium of 
biography of the jurists mentioned in this 
treatise, in order to facilitate the task of the 
student who reads this work with the intention 
of making a careful study of comparative ju- 
risprudence. It likewise contains a glossary of 
words, coins, weights, and measures. 

The editor contemplates translating and an- 
notating all treatises of the Mishnah that deal 
mainly with jurisprudence. 


Elliott on “Contracts.” 6 vols. 
$6.50 per vol. 


“The Promotion, Organization, and naa 


of Corporations.” By John W. Mulligan. 1 vol. 
Buckram, $5. 
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Arbitration. 

“The Arbitration of the ‘Alabama Claims,’ ” 
—Century Magazine, March, 1913, p. 703. 

“The Time to Test Our Faith in Arbitra- 
tion.”—33 Canadian Times, 

“International Arbitration of Justiciable 
Disputes.”—26 Harvard Law Review, 416 

“Should the Panama Canal Tolls Contro- 
versy be Arbitrated?”—33 Canadian Law 
Times, 70 
Attorneys. 

“Examination into the Code of Ethics in 
Ohio.”—76 Central Law Journal, 132. 

Balkans. 

“Law Making in the Turbulent Balkans.”— 
19 Case and Comment, 686. 

Bankruptcy. 

“The Advisability of Establishing a Bank- 
ruptcy Court in Canada.”—49 Canada Law 
Journal, 81. 

anks. 

“The Law of Banking.”—30 Banking Law 
Journal, 147. 

“Modern Banking and Trust Company 
Methods.”—30 Banking Law Journal, 139. 

“Some Further Observations upon Cana- 
dian Banks and Banking.”—33 Canadian Law 
Times, 84. 

Bills and Notes. 

“The Negotiable Instruments Law.”—30 
Banking Law Journal, 107. 

iography. 
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The Outlook, Pulesers 22, 1913, p. 393. 
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-Century Magaine, March, 1913, p. 744. 





Case and Comment 


Recent Articles of Interest to Lawyers 





“Habeas Certiorari, Mandamus, Quo 
Warranto, Price, Contempt, Extradition, etc.” 
By W. F. Bailey. 2 vols. Buckram, $12. 
“Modern Law of Public Securities.” By How- 
ard S. Abbott. 1 vol. Buckram, $7.50. 
Vernon’s “Mcllwaine’s Pocket Digest of Texas 
Laws.” 2d ed. Flexible leather, $6.50. 
“Notes on Texas Unreported Cases.” 1 vol. 


“Supplement to Notes on Texas Reports.” 1 vol. 


“Legal Antiquities.” By Edward J. White. 1 
vol. Silk cloth, $2.50. 

“Commentaries on the Law in Shakespeare.” By 
Edward J. White. 2d ed. 1 vol. Silk cloth, 


$3.50. 

“The Handbook of Oratory.” (Illustrated). 
A cyclopedia of authorities on oratory as an 
art, and of celebrated passages from the best 
orations, ancient and modern. Edited by Wil- 
liam V. Byars. 1 vol. Cloth or law buckram, 


“American State Trials.” By John D. Law- 
son. A complete report of all the great trials 
of the United States, including orations and 
addresses of counsel. 2 or 3 volumes to be is- 
sued each year. Vol. 1 now ready. Art can- 
vas, $5 per vol.; half morocco, 36 per vol.; 
full morocco, $7 per vol. 
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University of Pennsylvania Law Review, 234. 

“The Executive, Legislative, and Judicial 
Recognition of International Law in the 
— States.".—11 Michigan Law Review, 


Johnson. 

“Law from Lay Classics: II. Dr. Johnson 
on the Legal Profession.”—7 Illinois Law Re- 
view, 431 
Jurisprudence. 

“The Legal System of Quebec.”—13 Colum- 
bia Law Review, 213 
Law Reform. 

“Some Practical Observations on Reform- 
ing the Administration of Justice.”—76 Cen- 
tral — Journal, 

Law's Delay. 

“The Law’s Delay.”—49 Canada Law Jour- 
nal, 57. 

License. 

“The Practising of Unregistered Persons.” 
—77 Justice of the Peace, 75. 

Marriage. 

“Foreign Marriage and Divorce Laws.”—18 
Virginia Law Register, 801 
Master and Servant. 

“Labor Laws Sustained.”—6 Lawyer and 
Banker, 19. 

“Mississippi Ten-Hour Labor Law.”—45 
Chicago Legal News, 228. 

“The Equities of Non-Resident Alien De- 
pendents under Workmen’s Compensation 
Laws.”—7 Illinois Law Review, 414. 
Monopoly 

“Trusts and the Law.”—38 Law Magazine 
and Review, 199. 

“Classification of the Law of Trusts.”—1I 
California Law Review, 215. 

Panama. 

“A Benevolent Despotism.”—Scribner’s 
Magazine, March, 1913, p. 303. 

Panama Canal. 

“Panama Canal Act.” (Protest by the 
British Government and American Pa to 
same).—33 Canadian Law Times, 77, 81. 
Politics. 

“Politics and the Law.”—38 Law Magazine 
and Review, 149. 

Poor and Poor Laws. 

“A Recent Settlement Case.”—77 Justice of 
the Peace, 49. 

Practice and Procedure. 

“Reform and Uniformity of Judicial Pro- 
cedure.”—76 Central Law Journal, 111. 

“Amendments to the Practice Act.”—46 Na- 
tional Corporation Reporter, 9 

“The Consolidation of Preliminary Motions 
and Demurrers in Connecticut.”—22 Yale Law 

ournal, 302. 
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“The Recall of Judges and of Judicial De- 
cisions."—11 Michigan Law Review, 

“Recall of Decisions.”—45 Chicago Legal 
News, 219. 

Roman Law. 

“The Vocation of America for the Science 

ae Law.”—26 Harvard Law Review, 


Schools. 
“The Rights—and Wrongs—of Parents un- 
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der the Education Acts: A Rejoinder.”—38 
Law Magazine and Review, 173. 

axes. 

“Deduction of Income Tax from Rent.”— 
134 Law Times, 324. 

Treaties. 

“State vs. Treaty Rights.”"—6 Lawyer and 
Banker, 6 

“The Centenary of the Treaty of Ghent.”— 
The Outlook, February 22, 1913, p. 412. 
Trespass. 

“Passing of Air Ship over Property as 
Trespass.”—19 Case and Comment, 681. 
Trusts. 

“Power in Trustees to Make Leases.”—7 
Illinois Law Review, 427. 

Warehousemen. 

“The Effect of the Uniform Warehouse Re- 
ceipts Act.”—13 Columbia Law Review, 202. 
Waste. 

“The Tort of Waste.”—134 Law Times, 354. 
Waters. 

“Who Owns the Water Powers?”—19 Case 
and Comment, 647. 
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“Government Diversion of  Nontidal 
Waters.”—19 Case and Comment, 656. 

“Percolating Water and the Common Law.” 
—19 Case and Comment, 664. 

“Correlative Rights in Perlocating Waters.” 
—19 Case and Comment, 667. 

“The Law of Irrigation in the Far West.” 
—19 Case and Comment, 672. 

“The Reclamation of the Arid West.”—19 
Case and Comment, 683. 

“Liability of Owner of Irrigation Ditch for 
Damages from its Construction and Mainte- 
nance: Also, Statutory Liability of Owner of 
Reservoir in Colorado, for Damages.”—76 
Central Law Journal, 129. 

“Early History of the Doctrine of Appro- 
priation.”—19 Case and Comment, 675. 


Wills. 

“Form of a Will in Germany.”—38 Law 
Magazine and Review, 154. 
Witnesses. 


“Evidence of an Accused Person.”—38 Law 
Magazine and Review, 194. 


The Shystereen 


By Rollin J. Wells. 


Let others sing of fatherland, 

Of sages, saints and heroes, grand— 
A modern theme must now enthuse 
The lonely and neglected muse. 


Apollo now must not aspire 

To tune his harp to something higher 
Than ever stirred the bards sublime, 
To sing for all the coming time. 


Nay, do not smile, nor be dismayed, 
My hero never was afraid 

To lay his hand to any scheme, 
The crawling, crafty shystereen. 


He knows enough about the law, 
To use it with a feline’s paw, 
And has a smattering of books, 
In which he seldom ever looks. 


No accident, nor dire alarm 

In factory, field, or home, or farm, 
But he, ubiquitous, is there, 

With scent as keen as hound for hare. 


Wherever honest effort fails, 

Or fortune frowns, you'll 
trails ;— 

Were-wolf that ever haunts the door 

Of hapless, helpless, hopeless, poor, 


find his 


He sucks the life from brawn and brain, 
He falters not at tears, nor pain ;— 

A Frankenstein our laws have planned ;— 
A devil-fish upon the land. 
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A Record of Bench and Bar 


Hon. Henry Lamm 


JHICNORABLE Henry Lamm, chief 
justice of the supreme court of Mis- 
souri, like so many others who have 


gained prominence, spent his early days 
it; the country, living the free life of the 
country boy. 

His education was gotten in the dis- 
trict school, an academy at Caanan Cen- 


ter, a college at Western, lowa (now ex- 
tinct) which he en- 

tered at the age of 

fifteen, and at the 

University of 

Michigan. 

In 1869 with his 
sheepskin in his 
pocket” he went to 
Sedalia, Missouri, 
where he taught 
school, studied law, 
and became a 
member of the firm 
of Pingree and 
Lamm, which part- 
nership lasted for 
thirty years, or un- 
til Judge Lamm’s 
appointment to the 
supreme bench in 
1905. 

Judge Lamm is 
of purely “Penn- 
sylvania German” 
descent. His great 
grandfather, Peter, 


“ec 


HON. HENRY LAMM. 


came to this country in 1740, sailing from 
Rotterdam, Holland, and landing in 
Philadelphia. He settled on a farm in 
Heidelberg township, Berks county, 
Pennsylvania, where many of his de- 
scendants still live. 

His grandfather, Philip, in quest of 
new fortunes, “crossed the mountains” 
in 1803 and settled in Lawrence county 
in Western Penn- 
sylvania, on the 
Mahoning river. 
In 1846 his father, 
William, moved 
with his family to 
Ohio and settled on 
the edge of the 
western reserve, 
where, in Wayne 
county, December 
3, of the same year, 
the son Henry was 
born. 

The family tra- 
dition is that his 
people _ originally 
came from the 
Rhine country, and 
were with many 
others won over to 
Penn’s notions be- 
cause their country 
was, to a pathetic 
extent, harried by 
the devastating 
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wars frequent there, and were lured to 
Pennsylvania by William Penn’s new 
philosophy of peace. 

We cannot better express Judge 
Lamm’s ability as a writer, than to quote 
the Honorable James H. Macomber, in 
his article entitled “Humorous Flashes 
from the Courts,” published in the Janu- 
ary CasE AND CoMMENT, where he says: 
“Judge Lamm, of the supreme court of 
Missouri, is one of our most brilliant 
judicial writers. He gives us the longest 
flashes of humor, each genuinely excel- 
lent, worded in the most classic language 
and replete with the most comprehen- 
sive philosophy.” The following is from 
Judge Lamm’s opinion, in Creamer v. Bi- 
vert, 214 Mo. 479, 113 S. W. 1118, and 
is but one of many illustrations that 
might be given of the manner in which 
he infuses life into the “dry bones of the 
law :” 

“Truth does not always stalk boldly 
forth naked, but modest withal, in a 
printed abstract in a court of last resort. 
She oft hides in nooks and crannies, vis- 
ible only to the mind’s eyes of the judge 
who tries the case. To him appears the 
furtive glance, the blush of conscious 
shame, the hesitation, the sincere or the 
flippant or sneering tone, the heat, the 
calmness, the yawn, the sigh, the candor 
or lack of it, the scant or full realiza- 
tion of the solemnity of an oath, the car- 
riage and mien. The brazen face of the 
liar, the glibness of the schooled witness 
in reciting a lesson or the itching over- 
eagerness of the swift witness, as well 
as honest face of the truthful one, are 
alone seen by him. In short, one wit- 
ness may give testimony that reads in 
print, here, as if falling from the lips of 
an angel of light, and yet not a soul who 
heard it, nisi, believed a word of it; and 
another witness may testify so that it 
reads brokenly and obscurely in print, 
and yet there was that about the witness 
that carried conviction of truth to every 
soul who heard him testify. Therefore, 
where an issue in equity rests alone on 
the credibility of witnesses, the upper 
court may, with entire propriety, rest 
somewhat on the superior advantage of 
the lower court in determining a fact.” 

Personally Judge Lamm is a genial, 
scholarly man, an ornament to the bench, 
and the possessor of a host of friends. 
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Death of Chicago Lawyer. 


John F. Geeting, Chicago attorney, 
who died yesterday in Washington, prob- 
ably will be buried at Mount Forest 
cemetery. Final arrangements have 
not been made, but it is expected that 
the body will be cremated in Washing- 
ton and the ashes brought here for inter- 
ment in the family lot. Mr. Geeting was 
born near Berlin, Pennsylvania, on June 
1, 1851; removed to Iowa in 1867, and 
came to Chicago in 1874. He was grad- 
uated from the Union College of Law, 
now Northwestern University, and im- 
mediately began the practice of law. 

As a lawyer he specialized in criminal 
and constitutional practice, and frequent- 
ly appeared in cases growing out of 
strikes, lockouts, and boycotts. 

He was one of the counsel for Eugene 
V. Debs during the trial of the socialist 
leader, and also defended Emma Gold- 
man and other anarchists following their 
arrest after the assassination of Presi- 
dent McKinley. At the time of his death 
he was editor of the American Criminal 
Reports and professor of criminal law 
in Kent Law School. 


Decease of Legal Author. 


Clesson Selwyn Kinney, lawyer, legal 
author, and for more than twenty years 
a practising attorney in Salt Lake City, 
died in Honolulu on February 17. 

His health had been badly broken 
down of late by too close application to 
his legal duties and his work as an 


author. Only recently a second edition 
of Mr. Kinney’s famous work, “Kinney 
on Irrigation,” in four volumes, was is- 
sued by a San Francisco publishing com- 
pany. The work of revising for the new 
edition was a heavy drain upon the au- 
thor’s vitality. Mr. Kinney’s other work 
of note is “Kinney’s Digest of the Utah 
Reports.” 

Clesson S. Kinney was born in East 
Townsend, Ohio, December 5, 1859, and 
was a son of Edwin and Elizabeth Kin- 
ney. He was graduated from the Uni- 
versity of Michigan with the class of 
1887, taking the degree of bachelor of 
arts, and was admitted to the bar in the 
same year. He was a member of both 
the American and Utah State Bar Asso- 
ciations. 
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Hon. Thomas H. Brents 






Jurist, Legislator and Pioneer 


W/THIN a few days of reaching the 

seventy-second anniversary of his 
birth, Thomas H. Brents, superior judge 
of Walla Walla county, Washington, 
brought to a close a long career as an 
administrator of justice. 

Born in Flor- 
ence, Pike county, 
Illinois, on Decem- 
ber 24, 1840, he ac- 
companied his par- 
ents on the long 
and tedious trail 
across the conti- 
nent to Oregon at 
the early age of 
twelve. 

His father took 
up a donation land 
claim in the Willa- 
mette valley, and 
the family set to 
work to subdue the 
hard and _ virgin 
soil. 

During his school 
days at Oregon 
City he paid his 
way by packing 
flour for Dr. John 
McLoughlin, and 
he was always 
making the best of 
poor opportunities 


Seer 


in the way of a eee 


schooling, tramping through the mire and 
mud to village schools, to the Baptist 
College for two winters, to the Portland 
Academy for one fall, and to the Mc- 
Minnville College for a year. 

He removed to the Klickitat valley in 
1860. In that year he crossed the Cas- 
cade Mountains to visit his mother, and 
on his return joined in taking 700 cattle 
to the Yakima valley and on to British 
Columbia. 

His companions were forced to return 
to attend court at The Dalles, and he 
was left in sole charge, snowed up and 
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without company of any description, save 
his law books, which he read by the light 
of the camp fire. Shortly afterwards 
they encountered Chief Moses and a 
dozen of his braves, but by coolness got 
the better of an argument, which had 
promised to end 
in the spilling of 
blood. 

His next venture 
of note was the in- 
auguration of a 
pony express be- 
tween Canyon City 
and The Dalles, a 
distance of 225 
miles, and he and 
his partner kept up 
the express trips 
—rain, wind, or 
shine, hostile In- 
dians and highway- 
men notwithstand- 
ing. 

On one occasion 
young Brents came 
just at nightfall to 
a stream which 
was _ overflowing 
its banks, and, 
fearing to attempt 
to swim it with a 
tired horse in the 
dark, rode to seek 
hospitality for the 
night at a bright camp-fire which 
he saw not far away. Approaching 
the spot, he recognized the camp- 
ers as Berry Way, a notorious out- 
law recently escaped from the California 
penitentiary, his wife, and Jim Partin, 
another desperado. His presence of 
mind instantly warned him of the folly 
of retreat, and, riding boldly to the side 
of the fire opposite to where their blank- 
ets were spread, he dismounted, care- 
lessly tossed on the ground his can- 
tinas filled with golddust, and unsaddled 
and picketed his horse. In the conver- 
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sation that ensued his entertainers asked 
him whether he carried much treasure. 
He replied that he usually did (a fact 
that it would have been foolish to deny), 
but was only going down a few miles to 
meet the incoming express and had with 
him in his cantinas nothing but some 
small irons for Lockwood’s pack train, 
which was then, as they knew, but a 
short distance further on. Presently all 
betook themselves to their blankets, 
ostensibly for slumber, but in such a 
situation rest was quite out of the ques- 
tion for the expressman. Placing his 
blankets so he could observe every move- 
ment of the others, and without touching 
his cantinas, he lay with one eye open 
and his cocked revolver in hand. Evi- 
dently his nonchalance misled the out- 
laws, for the next morning they suffered 
him to go his way without molestation. 

His retirement from the express busi- 
ness synchronized with his appointment 
as postmaster of Canyon City by Presi- 
dent Lincoln, and shortly afterwards he 
was made a justice of the peace. 

At the 1864 election the Kuklux lead- 
er, Ike Hare, was challenged by a Union- 
ist named Hill. Guns were drawn, and 


two more men joined in, each covering 


another. All the bystanders, with the 
exception of Brents, had left hurriedly. 
After some parleying, the matter was 
settled without bloodshed. 


“IT knew you were heeled,” remarked 
Hill to Brents, “and would stand by me 
till h— froze over.” 

“T intended to stand by you, all right, 
but I was not heeled.” 

“Then why didn’t you get out of dan- 

er?” 

“Why, I expected as soon as Dallas 
was killed to get his pistol and take a 
hand,” was the unemotional reply. 


In September, 1866, he was admitted 
to the Oregon bar, and in 1870 removed 
to Walla Walla, Washington, where he 
has resided since. For the years 1871 
and 1872 he served as city attorney for 
Walla Walla, and in 1878 was elected 
delegate in Congress and re-elected in 
1880 and 1882. In 1885 he formed a 
law partnership with Thomas J. Anders 
and Wellington Clark. In 1896 he was 
chosen judge of the superior court for 


Case and Comment 


Walla Walla county, which position he 
held by subsequent re-elections until 
January 1, 1913. 

Judge Brents has spent more than 
fifty years of his life in the study, prac- 
tice, and administration of the law, and 
is generally regarded as one of the abl- 
est lawyers and jurists in the state of 
Washington. As a citizen, in the re- 
spects of character and influence, he oc- 
cupies a foremost position; and there is 
probably no survivor of the old pioneer 
times who is more widely known and 
esteemed. 


Decease of New Hampshire Judge. 


John M. Mitchell, a justice of the su- 
perior court, died at Concord, New 
Hampshire, on March 4. The cause of 
death was pneumonia. 

Mr. Mitchell’s boyhood days were 
spent upon a Vermont farm, much of 
the time in Salem, now a part of Derby. 
He began the study of law with Ed- 
wards & Dickerman at Derby, but in 
1870 entered the office of Harry and 
George A. Bingham of Littleton. He 
was admitted to the bar in 1872, and was 
at once taken into partnership with 
Harry Bingham, which continued until 
the death of the latter, in 1900. 

He was appointed a judge of the su- 
perior court September 7, 1910, by Gover- 
nor Henry B. Quimby to fill the vacancy 
caused by the death of Charles F. Stone 
of Laconia, and since that time had been 
most active in the work of the position. 
Being the only justice of the court at 
the capitol and the south central part of 
the state, he was the most easy of access 
to the greater number of the members 
of the bar, which condition kept him the 
busiest outside the court room of the 
members of that court. He was always 
on duty wherever and whenever he could 
be reached and there was occasion or 
opportunity to forward the business of 
the court. 

Concord has had no more industrious 
or public spirited citizen than John M. 
Mitchell. Pressed with professional 
work, he had always taken the time to 
assist earnestly and effectively in every 
current beneficent or progressive civic 
movement. 





A wise man never will be sad—Young. 


Not as a Matter of Course. “The law- 
yer I employed certainly did gouge me 
about that real estate transaction.” 

“But, my dear sir, it by no means fol- 
lows that because he bought it for you 
in fee simple that he did it for a simple 
fee.”—Baltimore American. 


No Recall. The judge looked back as 
he climbed the hill 
And saw Maud Muller standing still. 
But he got no encouragement from 
Maud, 
She did not believe in the recall of 
the judiciary.—J udge. 


Maud Once More. 
her cozy home, 
Raked her head with a fine-tooth comb, 
The Judge rode by in his runabout, 
And advised the maiden to smoke ’em 
out. 
Maud tossed her head and said, “Oh 
fudge ;” 
And told her beau, 


Maud Muller in 


and he licked the 
Judge. —Eldorado Republican. 


No Use for the Recall. At the dedica- 
tion of the new Elk clubhouse at Canon 
City, Justice Bailey, of the supreme 
court, was talking about the recall. He 
said some people felt about it the way 
that old Jeff White did when he was 
asked if he favored it. 

“’Cidedly no, sah,” replied Jeff. “I’m 
ag’in’ it from every point of view. It 
got me sixty days las’ time I was up 
afore Judge Walker for drinkin’ too 
much gin. 

“Jeff,” said de Judge, ‘have you ever 
been afore me befo’?’ 

“*No, sah,’ I answered. 


“De Jedge hes’tated a minute, then 
looked up at me and said: 

“ “Jeff, I recall you very well.’ 

“Dat recall got me sixty days, an’ I'll 
vote ag’in’ it early and often.”—The 
Denver Times. 


Enough for the Lawyer. Old Mrs. 
Lawson was called as a witness. She 
was sharp and wide awake. At last, 
the cross-examining lawyer, out of all 
patience, exclaimed, “Mrs. Lawson, you 
have brass enough in your face to make 
a 12-quart pail.”—“Yes,” she replied, 
“and you’ve got saase enough to fill it.” 


Considerate. “She insisted on having 
a woman lawyer secure her divorce.” 

“Why was she so particular?” 

“She did not want to go contrary to 
that portion of the marriage ceremony 
that reads: ‘Let no man put asunder.’ ” 
—Judge’s Library. 


Contradictory. “Up 
evading the law?” 

“But I didn’t evade it, your Honor. 
Here I am.”—Washington Herald. 


again, eh, for | 


Caseys Alter Circumstances. Pat—What 
wud yez do if Casey called yez a liar? 

Mike—Which Casey—the big wan or 
the little wan?—Boston Transcript. 


An Affecting Speech. He was a hard- 
ened looking ruffian and in the opinion 
of the spectators in the law courts, he 
didn’t stand much of a chance. 

His counsel, his voice husky with emo- 
tion, was addressing the jury. 

“Gentlemen,” said he, “my client is a 
very poor man. He was driven by hun- 
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ger and want to take the small sum of 
money. All that he wanted was suffi- 
cient money to buy food for his little 
ones. Evidence of this lies in the fact 
that he did not take a pocketbook con- 
taining $250 in notes that was lying 
about the room.” 

The counsel paused for a moment to 


make his appeal more dramatic, but the . 


silence that ensued was interrupted by 
the sobs of the prisoner. 
“Why do you weep?” asked the judge. 
“Because I didn’t see the pocketbook 
there!” replied the prisoner in heart- 
broken accents.—Answers. 


Magic Words. Once Judge William 
M. Conley, of Madera, California, was 
trying a case wherein a woman sought to 
recover a diamond ring she had in fonder 
moments given to a gentleman friend, 
says the Saturday Evening Post: 

“When you gave this man this ring 
didn’t you think him the best ever?” 
asked the judge. 

The woman blushed and hesitated, and 
finally admitted she did. 

“Now, be honest,” continued the 
judge: “didn’t you think him the hand- 
somest man you had ever known?” 

The woman blushed again and then 
leaned over and whispered something to 
the judge. Presently he instructed the 
jury to find for her. 

Everybody wondered what it was the 
witness had told the judge. The judge 
wouldn’t tell, but finally a stenographer 
divulged the secret. What she whispered 
was: “Not half so handsome as you are, 
judge.” 


Too Much for Tony. 


Judge — Why 
did you assault this man? 

Organ Grinder—He abusa da monk, 
your hon. 

Judge—What did he do? 

Organ Grinder—He talka rough to da 
monk; he tella heem he looka like me. 


A Definition. “What have you to 
charge against the defendant?” asked a 
lawyer of an ebony-headed witness. 


Case and Comment 


“Why, de nigger am bigoted,” was the 
reply. 

“He’s what?” 

“Bigoted, bigoted—doesn’t yo know 
what dat am?” 

“Why, no,” replied the lawyer, who 
was much of a wag. “Will you define 
the term, Job?” 

“Sartainly, sartainly, I does. To be 
bigoted, a cullud pusson must know too 
much for one nigger, and not enough for 
two niggers.” 


A Technical Defense. “Has a man,” 
asked a prisoner of a magistrate, “any 
right to commit a nuisance?” “No, sir; 
not even the mayor.” “Then, sir, I claim 
my liberty. I was arrested as a nui- 
sance, and, as no one has a right to com- 
mit me, I move for a nonsuit.” 


A Pointed Letter. The following is 
said to be a copy of a letter sent by a 
member of the legal profession to a per- 
son who was indebted to one of his cli- 
ents: “Sir, I am desired to apply to you 
for the sum of twenty pounds due to my 
client, Mr. Jones. If you send me the 
money by this day week you will oblige 
me—if not I shall oblige you.” 


Unjust Suspicion. “Did youse git any- 
thing?” whispered the burglar on guard 
as his pal emerged from the window. 
“Naw, de bloke wot lives here is a law- 
yer,” replied the other in disgust. “Dat’s 
hard luck,” said the first ; “did youse lose 
anything.”—Ohio State Journal. 


An Optimist. Jimson bought a busi- 
ness through an agent as a going concern 
in first-class condition. After six 
months he failed, but took his trouble 
lightly. 

Meeting the agent some time later, he 
said : 

“Do you remember selling me a busi- 
ness as a going concern?” 

“Yes, of course I do,” replied the 
agent. 

“Well,” said Jimson, “It’s gone.”— 
Syracuse Journal. 





